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TOPICAL INDEX TO SUBJECT MATTER 


.DMINISTRATIVE PROCEDURE 
The substantive issues presented on this appeal from a 
enial of an application for a certificate of need cannot be 
1ddressed, for the findings of fact and conclusions of law of 
ae Health Care Administrative Board are insufficient for 
eview of the denial on the merits; on the remand, the 
‘arties may supplement the record before the hearing 
fficer with respect to the issues of bed need and merger 
f facilities, and the findings and conclusions required of 
{CAB by this remand shall be based upon the present 
‘ecord, as it may be thus supplemented. St. Vincent’s 
Hospital v. Finley. App. Div. 56 
The “‘findings’’ here that petitioner ‘‘was an independent 
contractor’? (and thus not entitled to workers’ compensa- 
tion) are totally inadequate; quasi-judicial administrative 
iecisions must set forth findings of fact and an analytical 
xpression of the basis that, applied to the found facts, 
ied to the holding; reversed and remanded for specific 
findings of fact and conclusions. Smith v. E.T.L. Enter- 
prises. App. Div. 274 


ADOPTION 
The determination by the trial court of a statutory for- 
aking of parental obligations by the mother is supported 
y adequate credible evidence here, and net justice in 
1e case militates strongly for that conclusion; Sees v. 
vaker distinguished, but the monitions in Sees against 
private arrangements for surrender of infants for adoption 
wre underscored. In re adoption of one child by R.A.C. 
and G.D.C. App. Div. 77 
Defendant’s right to inherit from his natural father is 
etermined by New Jersey law in effect at the time of the 
doption; there is no disservice to public policy by recog- 
izing the Florida adoption, and defendant has no right to 
iherit, having been adopted in the period of time when 
n adopted child’s right to inherit from his natural parent 
vas extinguished in New Jersey. In re estate of Neu- 
‘irth. County Ct. 248 
The New Jersey Superior Court, Chancery Division, has 
urisdiction over this adoption, where the plaintiffs are 
esidents of New York and the natural parents are resi- 
lents of New Jersey. In re McKinley. Chan. Div. 459 


ADVERTISING 
The sections of the township ordinance that limit and 
estrict the contents, dimensions, and colors of ‘‘for sale’ 
signs on residential property are unconstitutional restraints 


upon the free flow of commercial information; the sec- 
‘ions that prohibit the use of “sold” signs on residential 
vroperty, and regulate the use of ‘‘garage sale’’ signs do 
not affect the free flow of commercial information, and are 
‘easonable, valid and constitutional. Schoen v. Twp. of 
lillside. Law Div. sn Mee 
 NTITRUST 


Plaintiff may have been hurt by the closing of his 
vommuter’s Esso station, and may have claims for relief 
against Exxon by reason thereof, but he has none predi- 
zated on any violation of New Jersey’s anti-trust act. 
axxon Corp. v. Wagner. App. Div. 129 

Elizabeth Iron Works, Inc. v. Kevon Construction Corp. 
upreme Ct. 138 

The consumers of chiropractic services here have suf- 
ered injury to their ‘‘property’’ by reason of defendants’ 
onduct in wrongfully inducing them to expend more for 
«rays by insisting upon the administraticn of x-rays by 
loctors of medicine; they have standing under N.J.S.A. 
6:9-10, -12 to assert their antitrust claims. N.J. Chiro- 
wractic Society v. Radiological Society of N.J. Chan. 
div. 346 

oe of Federal and State Antitrust Law, by William 

0% Shaughnessy 419 


APPEALS 

Unlike that of a criminal conviction, appellate review 
of a parole revocation once the sentence has been com- 
letely executed and the defendant unconditionally re- 
‘eased, as here, is little more than a meaningless exercise 
m a matter of complete insignificance; the courts and 
the public are already sufficiently burdened with the liti- 
gation of matters of substance without having to hear and 
lecide matters so insubstantial and frivolous. N.J. State 
Parole Bd. v. Boulden. App. Div. 377 

This appeal might well have been avoided; the trial bar 
is advised that, notwithstanding the absence of any such 
requirement in the rules, matters that are capable of 
correction at the trial level should be handled there by 
way of motion to the trial court. Elliott v. Simon. App. 
Div. 522 

Law Division opinion affirmed: the issue of whether 
certain federal regulations applied to plaintiff will not 
be considered by the Appellate Division, since it was not 
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presented to the trial court when an opportunity for such 
a presentation was available. Campbell v. Atlantic Co. 
Bd. of Freeholders. App. Div. 538 


ARBITRATION 
An arbitrator simply has no duty to explain his award, 
and need not submit to deposition questioning on the 
merits of his decision; although some discovery might 
be permissible to inquire into a fairly-raised issue of 
corruption, fraud, undue means, evident partiality, preju- 
dicial procedural misconduct, or an exceeding of power or 
imperfect execution of powers not determining the matter 
submitted, arbitrators ought otherwise to be as free as 
jurors from the nit-picking and rooting-about of lawyers 
for disappointed parties. Korsha alla v. Liberty Mutual Ins. 
Co. Law Div. 103 
Here, unlike Gov’t Employees Ins. Co. v. Bovit, the 
existence and liability of the uninsured driver is not ques- 
tioned; the threshold question was arbitrable and did not 
go to the invocability of the policy provision itself. 
Korshalla v. Liberty Mutual Ins. Co. Law Div. 103 
The contract provides that no adverse evaluation of a 
teacher’s professional services shall be given ‘“‘without 
just cause’; that phrase, in this context, furnishes an 
adequate standard for either administrative or judicial 
action, and the dispute between the parties here is one 
covered by the arbitration clause of the contract. Clifton 
Bd. of Education v. Clifton Teachers Ass’n. App. Div... 123 
The Civil Service Commission is empowered by the 
plain meaning of N.J.S.A. 11:22-38 to refuse to consider 
matters in which the notice of appeal to it was not filed 
within 20 days after notification, and nothing in the statute 
or in N.J.A.C. 4:1-5.3 provides for a tolling of this time 
period by arbitration proceedings. Murphy v. N.J. Dept. of 
Civil Service. App. Div. 238 
The policy considerations applicable in purely com- 
mercial disputes are distinct from those in labor dis- 
putes, where the only issue to be decided by the court is 
whether the dispute is related to a subject matter that 
the parties have contractually agreed to submit to arbi- 
tration; here, the issue of the propriety of the discharge 
is within the scope of the arbitrators, and within that 
scope also lies the question of whether the conditions 
precedent (if they be such) have been met. Garden State 
Propane Gas Co. v. Int’] Brotherhood of Teamsters Local 
863. Chan. Div. 244 
N.J.S.A. 40:37A-96, which requires a county improve- 
ment authority that operates a public transportation faci- 
lity to submit labor disputes that arise between it and its 
transportation-faciiity employees, where coliective bar- 
gaining does not result in agreement, to compulsory and 


binding arbitration is gy taney AFL-CIO v. Mercer 
Cty. Improvement Auth. Supreme Ct. jx Se 
Because the sige “sip 1 process under N.J.S.A. 40:37A-96 


is imposed by law, the judicial oversight available should 
be more extensive pride the limited judicial review had 
under N.J.S.A. 2A:248 to parties who voluntarily agree 
to submit their dispute to binding arbitration; when, as 
here, the arbitration process is compulsory, the judicial 
review should exten d to c onsiderat ion of whether the 
award is supported by subs 1 credible evidence in 
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the record. Division 540, amated Transit Union, 
AFL-CIO v. Mercer County Improvement Auth. Supreme 
Ct. 453 
Arbitration, by Gerald Aksen 625 


ARMED FORCES 

The clear intendment of N.. 
State employees who enter < 
during ‘‘any” period of 
privileges or benefits of 
tion during that period); 
prescribed conditions, 












training from losing 1 
employment (except co 
since respondent sati 
he was entitled to crec le service 
in his regular job and the enhancement of his seniority 
status for that four-month period. In re Fidek. Supreme 


Ct. 648 





ARMED MURDER 

N.J.S.A. 2A:151-5 does not proscribe the possession dur- 
ing a crime of any dangerous object whatsoever, and a 
piece of string, although used to commit a murder, is 


neither one of the objects enumerated nor one reasonably 

falling into any of the specified categories ; therefore, th 

ge rH penalty imposed here must be vacated. State 
v. McCauley. App. Div. 626 


ASSAULT AND BATTERY 


A victim cannot consent to the infliction of an atrocious 
assault and battery on his person and thus bar the prose- 
cution of his attacker; under the circumstances here, it 
is not necessary to decide whether consent of the victim 
might constitute a complete defense to a simple assault 
and battery. State v. Brown. App. Div. 150 


ATROCIOUS ASSAULT 


An equally divided Court affirms the Appellate Di- 
vision’s judgment upholding defendant’s conviction of 
atrocious assault and battery; “the aggravated element 
of the assault in this case lies in the vicious or evil nature 
of the attack, which is as abhorrent as one that is violent 
in character.” State v. Crumedy. Supreme Ct. 624 





ATTACHMENT 

Creating a fund for collection in the event of a judg- 
ment is not the purpose of a writ of attachment in a tort 
claim, and a writ of attachment should not issue against 
a potential settlement of defendant’s unrelated automobile- 
accident claim here, — plaintiff is suing defendant for 
shooting him, and c lefe ndant has already been held for 
bail on a criminal charge. Lundy v. Collitti. Law Div... 194 


ATTEMPT 

There is a definite analogy between conspiracy and 
attempt cases, and the principles of law set forth in State 
v. Meisch and State v. Moretti should be applied to this 
case, where defendant thought the property was stolen; 
intended to receive it, and performed an overt act toward 
consummating that purpose; the defense of impossibility 
is not available to this defendant. State v. Tropiano. Law 
Div. 80 





ATTORNEY-CLIENT PRIVILEGE 

In the circumstances here—where the attorney’s client 
conveyed information to him about a juror’s statements 
indicating bias in a criminal trial (with which neither 
had had anything to do) only after the attorney’s assur- 
ance that the client’s identity would be kept secret—ithe 
attorney-client privilege did not apply, and the judge 
properly fined the attorney for contempt in not revealing 
his client’s identity at the in camera hearing held to 
determine whether to initiate the juror-interrogation proc- 
ess. In re Kozlov. App. Div. 317 


ATTORNEY GENERAL 

The Attorney General’s complaint asserts that there 
has been use (or abuse) of the “recordation system’’ of 
New Jersey, and further that fraud has been perpetrated 
on the courts by these defendants to the end of appro- 
priating unto themselves rights in real estate manufac- 
tured out of whole cloth; the integrity of these institu- 
tions is of vital public importance, and an action to 
protect them is well within the discretion of the Attorney 


General. Hyland v. Kirkman. Chan. Div. 570 
ATTORNEY GENERAL’S FORMAL OPINIONS 
No. 22 - 1977 - Municipalities, Special police 1 
No. 23 - 1977 - Municip< iu *, Regular police, Off duty 
activities 18 
No. 24 - 1977 - Municipalities, Auxiliary police 26 
No. 25 - 1977 - Municipalities, CETA police 42 
No. 26 - 1977 - School districts, Capital construction 66 
No. 22 - 1977 - Supplement, Municipalities, Special po- 
lice, School crossings, Dispatchers 115 


No. 1 - 1978 - Insurance, Rates, Rating organization . .234 
No. 2 - 1978 - Welfare, Food stamps, Fraud prosecution 253 
No. 3 - 1978 - Senior citizens, Pharmaceutical assistance 


program 418 
No. 4 - 1978 - State immunity, Local land use, Railroad 

reelectrification project . 478 
No. 5 - 1978 - Municipalities, Cable television 558 
No. 6 - 1978 - Professional boards, Quorum 564 


No. 7 - 1978 - Public health council, Smoking regula- 
tions, Public hearing 564 
No. 8 - i978 - Tidelands, Perpetual Lease 582 


ATTORNEYS 
‘he result sought by the State will not be reached by 
the harsh expedient of imputing guilty knowledge from 
Boratto to Silverman on the basis of their law partner- 
ship; a result other than the one reached here would 
yield a precedent having the most unreasonable implica- 
tions not only to attorneys, but to legal secretaries, not- 
aries and many others who regularly accept the responsi- 
bility of serving as a subscribing witness; only the most 
extraordinary precautions could remove the risk of prose- 
cution for perjury when, years after the event, one swears 
to the genuineness of a signature written by a party who 
misrepresented his sein State v. Boratto. App. Div. 41 
The adopting parties’ attorney’s activity in this matter, 
however well-intentioned, should not be repeated by the 
bar; counsel representing prospective adopters in private- 
nent situations would be well-advised not to have 
any direct contact whatever with the surrendering parent. 
In re adoption of one child by R.A.C. and G.D.C. App. 
Div ee 
The nmittee’s findings that respondent’s con- 
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duct number of disciplinary rules are fully 
suppor j and the clients’ funds he ad- 
mitt edl ly conve is own use have not been repaid; 
in the absence competent medical evidence, re- 


his misconduct was due to a 
10t be given credence, and disbarment 
conduct, which demonstrates that he 


spondent’s as 
di SOr ‘der 


is pe ae by 





+ i] 
mente 





lacks the ability, the will, and the moral integrity needed 
to practice law. In re Walter J. McManus. Supreme Ct. 82 
p Pp 
Although respondent concededly was inexperienced and 


and no harm was visited on 
be countenanced, involving 


had no malicious intent, 
anyone, such ineptitude cannot be 

as it does misrepresentations and violations of the law; 
he is suspended from the practice of law for one year. In 
re Peter M. Mocco. Supreme Ct. 102 














Page Two Jan. to June 1978 Index 





ATTORNEYS, ‘Cont'd 
This is not to suggest in any way approval of careless 
failure to comply strictly with the rules of practice; at- 
torneys should not have to be reminded that they are 
expected to know where and how to file their papers, 
and that they have an absolute obligation to make certain 
that their employees are also possessed of this elementary 
information. Grubb v. J. C. Penney Co., Inc. App. Div. 159 
Respondent is undoubtedly guilty of serious misconduct, 
involving the admitted misuse of trust funds and failure 
te maintain a ledger book or similar record for trustee 
accounts as required by R. 1:21-6(b)(2): however, theré 
are some mitigating circumstances and, taking into ac- 
count all of the relevant circumstances, he is suspended 
for one year. In re Richard R. Stout. Supreme Ct. 176 
Imposing a fine upon appellant’s counsel or suppressing 
the so-called brief for appellant—which contains no sep- 
arate procedural history and cites no law, case or statu- 
tory, but merely states appellant’s position—was seriously 
considered here. Town of Belleville v. N.J. Dept. of Civil 
Service. App. Div. 238 
The only defense (if such it be) offered was respondent’s 
complete unawareness of the existence of R. 1:21-6(a) 
and (b) mandating the keeping of certain bank accounts 
and records; the transgressions here (although the evi- 
dence does not disclose any personal evrichment from 
his misappropriation of funds) are manifestly of a serious 
nature, warranting substantial discipline; respondent is 
suspended for two years. In re Owen N. Eisenberg. Su- 
preme Ct. 295 
In the circumstances here—where the attorney's client 
conveyed information to him about a juror’s statements 
indicating bias in a criminal trial (with which neither 
had had anything to do) only after the attorney’s assur- 
ance that the client’s identity would be kept secret—the 
attorney-client privilege did not apply, and the judge 
properly fined the attorney for contempt in not revealing 
his client’s identity at the in camera hearing held to 
determine whether to initiate the juror-interrogation proc- 
ess. In re Kozlov. App. Div. ef 
The public interest demands strict adherence to the 
letter of In re A and B, which forbids a member of the 
bar from representing a developer operating in a munici- 
pality in which he is the municipal attorney or the holder 
of any other municipal office of apparent influence; re- 
spondent’s represeniation here ignored the clear admo- 
tion of In re A and B and hence merits disciplinary action. 
In re Edward J. Dolan. Supreme Ct. 365 
This opinion should serve as notice that henceforth, 
where dual representation is sought to be justified on the 
basis of the parties’ consents, the Supreme Court will not 
tolerate consents that are less than knowing, intelligent, 
and voluntary; consents must be obtained in such a way 
as to insure that the client has had adequate time (mani- 
festly not provided in the matter here) to reflect upon the 
choice, and must not be forced upon the client by the 
_—= of closing. In re Edward J. Dolan. Supreme 
4 
In view of respondent’s impeccable record, including a 
history of significant public service and contributions to 
the legal profession, appropriate discipline is exercised 
here by the imposition of a public reprimand. In re Ed- 
ward J. Dolan. Supreme Ct. 365 
Something must be done to protect the public against 
respondent’s kind of unprofessionalism; he is suspended 
for six months and until he can satisfy the Court of his 
ability to practice law in a competent manner. In re 
James A. Palmieri. Supreme Ct. 372 
Respondent’s conduct in ignoring his client’s efforts 
to get him to prosecute the claims here, where the statute 
of limitations expired on the personal-injury claim, ad- 
versely reflects on his fitness to practice law; also, he 
was callous and uncooperative with the investigator ap- 
pointed by the ethics committee, and he stands severely 
reprimanded. In re Charles J. Grinchis. Supreme Ct. 372 
Respondent Bonafield, by illegally engaging in the prac- 
tice of la-y while a judge of compensation, has paid dearly 
for his wrong-doing—he has been removed from office 
and has not engaged in the practice of law for almost 
five years—and a severe reprimand and an order of sus- 
pension effective July 8, 1975 is adequate discipline; if he 
applies to lift the suspension, his application shall be 
processed pursuant to R. 1:20-3(g), effective April 1, 1978. 
- re James J. Bonafield and Marino Tedeschi. Supreme 
t. 380 
Respondent Tedeschi, by aiding and abetting Bonafield’s 
illegal activity, is also guilty of misconduct, and a severe 
reprimand is impused; in effect, he is on probation, and 
any further disciplinary infractions on his part will be 
dealt with sev erely. In re James J. Bonafield and Marino 


Tedeschi. Supreme Ct. 380 
New York Rule on Lawyer Advertising 365 
Disciplinary Review Board Regulations 399 


An out-of-state attorney handling matters relating to a 
New Jersey decedent’s estate has sufficient association 
with New Jersey to justify invoking its long-arm jurisdic- 
tion; the power of the probate court to approve or dis- 
approve fees for legal services under R. 4:42-9(a)(2) 
carries with it, by necessary implication, the authority to 
compel repayment by any attorney who has received 
payment ultimately disapproved by the court. In re estate 
of Arlinghaus. App Div 501 

Although represen tation is founded upon a lawyer’s 
pa A accepting a professional responsibility, such 

cceptance need not necessarily be articulated in writing 
or speech but may, under certain circumstances, be in- 
ferred from the conduct of the parties; here, the proof is 
insufficient to permit the existence of an attorney-client 
relationship to be inferred, nor (even in the absence of 
a strict attorney-client relationship ) did respondent owe 
a fiduciary duty to complainants. In re Frank Palmieri. 
Supreme Ct. 549 


Respondent’s filing a third-party complaint against his 
former clients is a glaring disciplinary violation; since 
he has retired from the private practice of law, and these 
proceedings represent the only blot on his otherwise un- 
blemished record, the appropriate discipline is a public 
reprimand. In re Frank A. Palmieri. Supreme Ct. 549 

Before a professional obligation is created, there must 
be some act, some word, some identifiable manifestation 
that the reliance on the attorney is in his professional 
capacity, and a professional obligation will not be imposed 
under these circumstances, where the reliance is plainly 
no more than part and parcel of a joint business venture 
among sophisticated businessmen; In re Hurd distin- 
guished. In re Frank A. Palmieri. Supreme Ct. 549 


Where, as here, an attorney is retained to conduct liti- 
gation against a defendant and is guilty of malpractice in 
connection therewith (failing to file a complaint within 
the statute of limitations), the measure of the loss, or 
damages recoverable by the client appears to be a novel 
question in New Jersey; the matter of whether and under 
what circumstances, if at all, collectibility from the main 
defendant should be a proper consideration in the award 
of damages in this type of malpractice action is of suffi- 
cient public importance to warrant its determination only 
in a full factual setting developed at a trial, rather than 
on a hypothetical basis, such as presented here by way 
of a ruling on incomplete, stipulated facts before trial. 
Hoppe v. Ranzini. App. Div. 557 

The trial of this case should be bifurcated, and the ques- 
tions of malpractice and the amount of the judgment that 
would have been recoverable against the main defendant 
had suit been timely instituted should be tried first, when 
proof would not be admissible as to the main defendant’s 
assets or the extent to which his liability was covered 
by insurance or the Fund; the second proceeding would 
determine his financial ability to satisfy the judgment, 
and it is the amount so determined that constitutes the 
damages for which the legal-malpractice defendants are 
liable, provided the trial judge rules that collectibility 
of the judgment is an appropriate consideration. Hoppe v. 
Ranzini. App. Div. 557 

Fairness requires that the burden of proof with respect 
to the issue of collectibility should be on the attorney 
defendants; to the extent that Spruill v. Lloyd may be 
construed as holding that collectibility is always an issue 
where the client sues the attorney for malpractice involv- 
ing litigation, or that the burden of proof of collectibility 
is on the plaintiff, it is not followed here. Hoppe v. . 
zini. App. Div. 

The rule that should be established may depend o on ved 
nature of the litigation undertaken by the attorney and 
the reasonable expectations of the client; the rule to be 
adopted in a particular case should also take into account 
the fiduciary nature of an attorney’s relationship to his 
client and the fact that the practice of law affects the 
public welfare, and should effect a fair balance between 
the rights of, and burdens on, both the client and the 
attorney who negligently conducts litigation on the client’s 
behalf. Hoppe v. Ranzini. App. Div. ... 557 

Respondent’s misconduct in the practice of law (which 
inv olves, among other things, the conversion of substantial 
sums of client’s funds) is so serious as to demonstrate his 
unfitness to be licensed as an attorney, and an order of 
disbarment is entered. In re S. Donald Keesal. Supreme 
Ct. 590 

Ticket fixing compromises the integrity of the judicial 
process; a although respondent has resigned as a municipal 
judge, he is before the Court as a member of the bar, and 
is suspended for one year. In re S. Victor DeLucia & 
Jack Terkowitz. Supreme Ct. oe es . 626 

The attorney who participated in the improper dismissal 
of the traffic summons is suspended for one year. In re 


S. Victor DeLucia & Jack Terkowitz. Supreme Ct. 626 
Solicitation. Ohralik v. Ohio State Bar Association. U.S. 
Supreme Ct. 655 
Solicitation. In re Primus. U. S. Supreme Ct. 655 


ATTORNEYS’ FEES 
R. 4:42-9(a)(6) can not be interpreted to impose counsel 
fees upon an insurer that in good faith defends an action 
upon an accidental-death provision of a life-insurance 
policy, particularly where, as here, there is no controlling 
precedent in New Jersey and the great weight of authority 
throughout the country supports the position of the car- 
rier. Karl v. N.Y. Life Ins. Co. App. Div. 94 
Directory of Federal Statutes Authorizing Award of 
Fees Paid to Attorneys 144 
A court is not precluded from aw warding counsel fees and 
costs to a wife in an appropriate case merely because 
she has received her fair share of the marital property 
following a divorce; while equitable distribution will not 
bar such an award, it is clearly a factor for the court 
to weigh, both in deciding whether to make an award and 
in fixing the amount thereof. Shaffer v. Shaffer. APP. 
Div. 
The guardian’ s bond here is not a a liability or eas 
policy within the purview of R. 4:42-9(a)(6), and the 
trial judge was without the power to allow counsel fees. 
Fengya v. Fengya. App. Div. ...... Sach aac 
R. 1:10-4 (prosecution for contempt) does not require 
payment to designated attorneys; however, counsel should 
be reimbursed for all reasonable out-of-pocket expenses 
that are not normally part of office overhead. In re Morse. 
App. Div. : veneeee. 482 


ATTORNEY’S LIEN 

If plaintiff’s claim relating to one project had been 
joined with its claim arising out of the other (which the 
single-controversy doctrine indicates would have been the 
preferable procedures), the resulting judgment would have 
been a net one in favor of defendant on its counterclaim, 
and the attorney’s lien could not be enforced, for there 
would be no judgment or fund available to the client to 
which it could attach under N.J.S.A. 2A:13-5; the set-off of 








plaintiff’s judgment in the Law Division in partial satis- 
faction of defendant’s judgment in the Chancery Division 
was properly allowed here, and the judgment entered in 
favor of defendant free and clear of the attorney’s lien 
is affirmed. Hobson Construction Co., Inc. v. Max Drill. 
App. Div. : - 660 


AUTHORITIES 

The nature of the Delaware River Port Authority’s 
functions and powers places it clearly within the class of 
agencies designated as public entities in N.J.S.A. 59:1-3; 
since this action was commenced more than a year after 
the cause of action accrued, it is barred by the notice 
requirements of the Tort Claims Act. Yancoskie v. Dela- 
ware River Port Auth. App. Div. 123 

The behavior of the Turnpike Authority in soliciting a 
right-of-way permit in return for a promise of payment 
of taxes and interest, followed by a repudiation of that 
promise, borders on the unconscionable; the traditional 
elements of a contract are evident here, and the Authority 
is responsible for the value of the right to use the prop- 
erty between November 1973 and November 1974, when 
it surrendered its right to possession. Creek Ranch, Inc. 
v. N.J. Turnpike Authority. Supreme Ct. . 23 


AVIATION 


Federal Maritime Jurisdiction Over Aviation Accidents, 
by William J. Brennan, IIT . 417 


AWARDS PROGRAM 


It is not unreasonable to interpret the language of the 
Civil Service manual for the State Employees’ Awards 
Program as requiring an element of causality, and ap- 
pellant has not demonstrated that his suggestion was in 
any way responsible for the adoption of the executive 
order limiting the speed of State vehicies. In re Lodge. 
App. Div. ee 


BAIL 


It is patently insufficient for the surety to urge remis- 
sion of the monies it was obligated to pay by saying, as 
it does here, that the State was not really discommoded 
by the defaults and therefore it is unfair to enforce the 
forfeiture of the bail bonds; before the equitable consider- 
ations of Hyers and Peace can come into play, the surety 
must first show that it has been harmed, and there was no 
such showing here. State v. Singletary. Law Div. .. 10 

Fixing bail with the predetermined intent that the 10% 
cash amount was the motivating force, not the amount 
actually fixed, is contrary to the Supreme Court’s intent 
in adopting R. 3:26-4(a); the 10% cash-deposit program is 
not to be used in lieu of reasonable bail—it is to empower 
the trial judge (in counties where the program has been 
approved by the assignment judge) to permit the posting 
of 10% of the amount of bail fixed. State v. McNeil. App. 
Bs cece ohicsawica Senta oe cee Game a eM eawisee Sina Reman eie 58 

The accepted rule is that a subsequent arrest and im- 
prisonment in the same state, although in another county, 
will relieve a defendant from appearing at the time and 
place stipulated; here, where defendant’s incarceration in 
another county was confirmed on the date of the sched- 
uled arraignment, no costs were incurred by the county, 
and there was little prejudice to the State in prosecuting 
its criminal case, the surety is granted remission of the 
bail forfeited, except for $100 as a penalty for allowing 
the bail to be forfeited and a judgment entered before 
challenging the basis for such action. State v. Erickson. 
App. Div. some 

R. 3:26-4(a) and R. 3:26-5 should be read in pari materia, 
and the amendment allowing a 10% cash option in no way 
changed the mandate requiring noncorporate sureties to 
file affidavits of assets. State v. Montcrieff. Law Div. 381 


BANKRUPTCY 

Taxes — Dischargeable Debt. United States v. Sotelo. 
U.S. Supreme Ct. 652 
BANKS 


New Jersey Bank v. Palladino cannot be read as holding 
that all guaranties by banks are void; wherever the line 
between permitted and prohibited guaranties may be 
drawn, clearly it should not be drawn on the side of in- 
validity here; in Palladino, the bank increased its risk of 
loss by its guaranty, whereas here it did not. Federal De- 
posit Insurance Corp. v. Pioneer State Bank. Law Div. 244 

The holding in Mortgage Corp. of N.J. v. Aetna controls 
this case, where the employees’ subjective intent may 
have been blameless but the nature of his acts clearly 
indicates that he put the customer’s interests above those 
of his employer; his conduct was dishonest and fraud- 
ulent within Coverage A of the Banker’s Blanket Bond. 
Nat’l] Newark & Essex Bank v. American Ins. Supreme 


BAR EXAMINATIONS 
New Jersey State Bar Examination, February 1978, 
Essay Questions 317 


BIDDING 

The submission of a ‘‘penny” or nominal bid for 
relatively minor item does not per se render the lowes 
bid invalid—the pejorative connotation of the phrase “‘un 
balanced bid’”’ comes into play only when the nominal bi 
on one item is unbalanced because of an excessive bi 
on other items, or because of other elements pointing t 
some substantial irregularity; reasonable unbalancing ! 
perfectly proper, and the township is directed to awar 
the contract to the lowest responsible bidder. Riverlan. 
Construction Co. v. Lombardo Contracting Co. App. Div. 5° 

A municipal governing body may reject all! bids in limitea 
kinds of circumstances, such as here, where all bidders 
were warned that all bids might be rejected if the munici- 
pality later decided to continue its own scavenger service 
and there is nothing to indicate that the ultimate decision 
to do so was not in good faith or was a device aimed 
at eliminating an unfavored bidder. Princeton — 
Service Inc. v. Twp. of North Brunswick. App. Div. .. 





BIFURCATION 

The trial of this case should be bifurcated, and the 
questions of malpractice and the amount of the judgment 
that would have been recoverable against the main de- 
fendant had suit been timely instituted should be tried 
first, when proof would not be admissible as to the main 
defendant’s assets or the extent to which his liability 
was covered by insurance or the Fund; the second pro- 
ceeding would determine his financial ability to satisfy 
the judgment, and it is the amount so determined that 
constitutes the damages for which the legal-malpractice 
defendants are liable, provided the trial judge rules that 
collectibility of the judgment is an appropriate consider- 
ation. Hoppe v. Ranzini. App. Div. 557 


BOARDS OF EDUCATION 


Board of education members are not exempt from N.J. 
S.A. 40A:9-156, and where, as here, the term of the newly 
elected chief executive commences on July 1, but he does 
not take the oath of office until noon of that date, the out- 
going chief executive should not have the right to make 
appointments on the date of the beginning of the new term. 
Georgia v. Suruda. Law Div. ie Pee, 

_The immunity provisions of the Tort Claims Act in com- 
bination with the case law (which has delineated only 
minimal exceptions to the reenactment of sovereign im- 
munity—exceptions that may be defined as those involving 
emergent, high-risk perils to the public of which the gov- 
ernmental entity has actual or constructive notice) dictate 
the conclusion that the board of education is not liable for 
injuries suffered by a student on private property while 
participating in the school’s vocational cooperative pro- 
gram. Cadmus v. Long Branch Bd. of Ed. Law Div. .. 242 

_ The length of a teacher’s work day is mandatorily nego- 
tiable, and it was a per se refusal by the board to negoti- 
ate in good faith where it made a unilateral change in 
the working conditions of a group of its teachers, even 
though the matter was not under discussion during con- 
_ negotiations. In re Galloway Twp. Bd. of Ed. App. 

lv. enter : 306 

No view is expressed here on the correctness of the 
result reached in Galloway Twp. (other than to note that 
the case is pending before the Supreme Court); the 
award of money here, if within PERC’s statutory au- 
thority, was inappropriate, since the teachers had suffered 
no loss of income by reason of the 15-minute increase in 
their work day. In re Galloway Twp. Bd. of Education. 
App. Div. at 3 306 


BURDENS 


Plaintiff should have the burden of proving compliance 
with the $200 medical-expense threshold in order to estab- 
lish a prima facie case under the no-fault law; if defendant 
contests the reasonableness or necessity of these expenses, 
he has the burden of going forward with evidence in sup- 
port of his contention, which does not modify the plain- 
tiff’s burden to prove by a preponderance of the evidence 
that the medical expense and its reasonableness and 
necessity conforms with the statutory requirement. Fitz- 
gerald v. Wright. App. Div. eee 


“BUY AMERICAN” 


The production of potable water in the proposed water- 
treatment plant is not “for commercial sale,’? and the 
“Buy American” statute governing the purchases of 
goods, material and equipment for the proposed water- 
treatment plant by the North Jersey Water Supply Com- 
mission, a governmental agency, is excluded from the 
General Agreement on Tariffs and Trade. K.S.B. Technical 
Sales Corp. v. North Jersey District Water Supply 
Comm’n. Supreme Ct. ..... ee ee 

The New Jersey “Buy American” statute does not im- 
permissibly interfere with the federal government’s con- 
duct of foreign affairs, nor does it constitute proscribed 
state action under the Commerce Clause. K.S.B. Technical 
Sales Corp. v. North Jersey District Water Supply Comm’n. 
Supreme Ct. a sincere Mee 


CABLE TELEVISION 


The Legislature has not necessarily excluded the rate 
base/rate of return approach for just and reasonable rates 
for CATV companies; this opinion does not hold or imply 
that other methods of regulation of rates of CATV com- 
panies may not be appropriate or valid under the Cable 
Television Act. Teleprompter Cable Communications Corp. 
v. Bd. of Public Utility Comm’rs. App. Div. .......... 23 


The evidence here established that petitioner is a cable 
television monopoly in its areas of franchise, or suffi- 
ciently close to a monopoly so that disallowance of good 
will in its rate base is sound. Teleprompter Cable Com- 
— Corp. v. Bd. of Public Utility Comm’rs. App. 

1V. ae 23 


CAP LAW 


The sense and purpose of the cap law will be furthered 
here by recognizing a transfer to the 1977 budget of the 
amount raised for county library taxes that year for the 
purpose of calculating the base upon which the 1978 budget 
limitation shall be determined. Hopewell Twp. v. State 
Ok MGW IOrSEY., CANS DNV 5. cscs was’ coceeisiew de seane 322 


CIVIL COMMITMENT 


Review proceedings pursuant to R. 4:74-7 are not, at 
least not without notice, appropriate vehicles for the de- 
termination of issues other than whether the patient should 
be discharged; it is incumbent upon a patient or his repre- 
sentative who questions the quality of the medical care 
he is receiving to initiate such action as will be appro- 
priate for the purpose of notifying the court and those who 
may be called upon to discharge their duties to the pa- 
tient of the issues. In re D.J.M. App. Div. ............ 643 


CIVIL PROCEDURE 
Where the affidavits do not show the existence of a 
genuine issue of material fact, the trial judge need not 
take oral testimony, and may decide the motion brought 
pursuant to R. 4:50-1(f) without a plenary hearing; here, 
where plaintiff bottoms her claim for relief from the 
property-settlement agreement solely on her alleged 
mental state at that time, and the counter-affidavits and 
the transcript of the divorce proceedings overwhelmingly 
refute her assertions, there was no genuine issue of 
material fact, and the trial judge did not abuse his discre- 
tion in denying an evidentiary hearing; Palko v. Palko 
distinguished. Barrie v. Barrie. App. Div. 70 
The Governor is a “state officer’ within R. 2:2-3(a), 
and, when and if there is a final executive action in rela- 
tion to the subject matter of this appeal, review thereof 
should be sought in the Appellate Division, not in a trial 
division of the Superior Court. Markert v. Byrne. App. 
Div. 99 
At the conclusion of trial, the judge sua sponte deemed 
the pleadings (alleging fraud and deceit) amended to in- 
clude a violation of the Uniform Securities Law, and found 
defendant subject to civil liability thereunder; in all fair- 
ness, he should be afforded an opportunity to present a 
defense to that charge, and the case is remanded for that 
purpose. Cola v. Packer. App. Div. 196 
The word ‘‘may” in N.J.S.A. 39:6-82 is permissive, and 
the methed of settlement by verified petition is only one 
of the available alternatives; in this case, an order enter- 
ing judgment and directing the payment of plaintiff’s 
share into court was the result of a notice of motion by 
plaintiff, a viable alternative under R. 4:42-1. Damatta v. 
Marini. Law Div. . 214 
Regrettably and erroneously, this action for an injunc- 
tion was not tried below in plenary fashion, but as if it 
were an action in lieu of prerogative writs tried on the 
record below, and what rendered the proceedings here 
particularly egregious was the court’s holding certain 
photographs, which had been introduced subject to a 
limiting stipulation, to constitute substantive evidence 
of an altogether different proposition without affording 
defendants an opportunity to respond; this constituted 
a basic denial of procedural due process, and the matter 
will have to be retried. East Hanover Twp. v. Cuva. App. 
Div. . 330 


The order in this case excluding plaintiffs’ amended 
answers to interrogatories, which sought to give the 
names and reports of their two experts, represented an 
abuse of discretion; the court should rather have imposed 
appropriate terms pursuant to R. 4:17-7 or R. 4:23-1. 
Hamilton v. Letellier Construction Co. App. Div. 352 

A dismissal of a complaint on a plaintiff’s opening would 
only be granted where it was clearly evident that no cause 
of action could be made out, and New Jersey practice does 
not favor such dismissals; plaintiffs here should not be 
deprived of their day in court. Manzi v. Zuckerman. App. 
Div. 4 A eet a . 380 

The judge’s ruling here—in advance of hearing the testi- 
mony and the production of all plaintiffs’ evidence—that, 
in the absence of supporting medical proof, plaintiffs would 
not have proved a cause of action constituted only an 
advisory opinion, and advisory opinions should not be ren- 
dered. Manzi v. Zuckerman. App. Div. saeua ne 

This appeal might well have been avoided; the trial bar 
is advised that, notwithstanding the absence of any such 
requirement in the rules, matters that are capable of 
correction at the trial level should be handled there by 
way of motion to the trial court. Elliot v. Simon. App. 
Div. Behind ' a Sie oon 

Here, where the result of the opinion of three members 
of the Supreme Court was a remand for a new trial, and 
that result was concurred in by another member of the 
Court, the opinion of the three justices that resulted in 
the remand and retrial represents the law of the case 
on the retrial. Anderson v. Somberg. App. Div. 629 


CIVIL RIGHTS 

Here, where the complainant filed a preliminary com- 
plaint—that she was being paid a lower salary than a male 
employee performing the same function—within the 180- 
day period, and the verified complaint was filed a few 
days beyond the 180 days following the date of incident, 
without any resultant prejudice to the employer, the 
verified complaint should be held to relate back to the 
date of the filing of the preliminary complaint; moreover, 
the act of discrimination was a continuing one, and hence 
the complaint was not filed beyond the period of limitation. 
Decker v. Elizabeth Bd. of Ed. App. Div. eee 8 

Civil Rights Acts—Surv 
U.S. Supreme Ct. ....... 


CIVIL SERVICE 
The State Employee’s Awards Program, an arm of the 
Department of Civil Service, violated the rules for the 
administration of awards for suggestions in this case, 
which is remanded for a hearing at which appellant may 
examine and be given time to respond to evidence that 
his suggestion was not original; should the hearing result 
in a denial of the award, a detailed statement of findings 
and reasons must be provided. Gasior v. N.J. Dept. of 
Civil Service, State Awards Program. App. Div. ..... 120 
The claim for back pay here was not the preper subject 
of an action in the Law Division, but was a matter for 
administrative decision under civil service law. Fletcher 
v. City of Newark. App. Div. .. 178 
The preference accorded veterans under New Jersey’s 
civil service laws is constitutional. Ballou v. N.J. Dept. 
of Civil Service. Supreme Ct. ...........: 200.0062 -000 225 
There is no reason why an appointing authority should 
have greater procedural rights than an applicant; since, 
had the Civil Service Commission found the applicant 
not qualified for the position, he would only have been 
entitled to submit facts to contest that decision, appellant 
town is entitled only to submit facts, and not to a full, 


trial-type hearing. Town of Belleville v. N.J. Dept. of Civil 
238 


Service. App. Div. . 
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The Civil Service Commission is empowered by the plain 
meaning of N.J.S.A. 11:22-38 to refuse to consider matters 
in which the notice of appeal to it was not filed within 
20 days after notification, and nothing in the statute or in 
N.J.A.C. 4:1-5.3 provides for a tolling of this time period 
by arbitration proceedings. Murphy v. N.J. Dept. of Civil 
Service. App. Div 238 

Since the former sergeant’s dismissal had not been 
approved by the Civil Service Commission at the time of 
defendant’s appointment, there was no vacancy and the 
appointment was invalid; however, since he became a 
public office ithout bad faith, dishonesty or 
fraud on his part, rendered the services required, 
he need not repay the extra compensation he received. 
Adams v. Goldner. App. Div. 330 
is] ve the Civil Service Commission au- 

> ¢ promotional list for persons 

y granting it the authority to 

sibility for local service for “‘not less 

> than three years,” and the Commission 

ty here to extend the eligibility list for the 
town fire captain. Malone v. Fender. App. 
627 

lear intendment of N.J.S.A. 38:23-4 is to protect 
n1ployees who enter active military service for or 

ny’? period of training from losing any rights, 

s or benefits of employment (except compensa- 

ring that period); since respondent satisfied the 
prescribed conditions, he was entitled to creditable service 
in his regular job and the enhancement of his seniority 
status for that four-month period. In re Fidek. Supreme 
Ct: 648 


_ 14 
aud 


position of 


CLIENTS’ SECURITY FUND 
Clients’ Security Fund Policy on Compensable Claims 560 


COLLATERAL ESTOPPEL 


The modern trend is away from the mutuality require- 
ment, although a variety of factors may make the use 
of collateral estoppel in a particular case either unjust 
or counter-productive; the traditional mutuality rule has 
been replaced with a flexible approach, and the absence 
of mutual estoppel in this case should not automatically 
preclude the application of the doctrine of collateral 
estoppel. State v. Gonzalez. Supreme Ct. . ae greiea Dae 

Henceforth, R. 3:5-7(a) shall be deemed amended to re- 
quire joinder of all motions challenging a search and 
seizure by co-indictees for consolidated consideration in a 
single hearing; where a defendant, as here, makes a con- 
vincing showing that he was unable to participate at a 
prior suppression hearing in which the challenged search 
was invalidated, and the evidence is substantially the same, 
he should be afforded the right to claim the benefits of that 
hearing; however, where a defendant resists such joinder, 
or fails without adequate justification to participate, col- 
lateral estoppel will be unavailable; the same judge who 
presided over the first suppression hearing should ordin- 
arily hear any later motion arising out of the same trans- 
action. State v. Gonzalez. Supreme Ct. ......... =e 

Despite misgivings as to the broader implications of 
extending the collateral-estoppel doctrine in criminal pro- 
ceedings, the facts of this case (where defendant was 
unable to join in his co-defendant’s successful suppression 
motion, the evidence in both hearings was identical, and 
a different judge denied his motion to suppress) present 
such a classic example of unfairness that defendant is 
afforded the benefit of the earlier ruling invalidating the 
search. State v. Gonzalez. Supreme Ct. ... 1 


COMMITMENT 


Involuntarily committed patients such as B do not have 
the right to refuse medication under N.J.S.A. 30:424.2 
(d)(1); however, under N.J.S.A. 30:4-24.1, “every patient 
shall have the right to participate in planning for his ow7 
treatment to the extent that his condition permits,” and 
the State’s written procedure to deal with problems of this 
type is awaited. In re B. Law Div. 298 

The Legislature intended the Commissioner of the De- 
partment of Human Services to have power to determine 
where a convicted inmate-patient will be assigned within 
the system, and when he should be transferre?, and the 
trial court had no jurisdiction to order the transfers here. 
In re Patterson. App. Div. 309 

There is nothing in the “patients’ bill of rights’? even 
remotely suggesting a legislative intention to require the 
courts or the Commissioner of the Department of Human 
Services to ignore a convicted inmate’s custodial status 
while he is a patient in a psychiatric hospital, and the 
Commissioner may, in her discretion, properly recognize 
the concomitant goals of treatment of the patient and 
public security in her placement decision. In re Patterson. 
App. Div. et ee 309 

N.J.S.A. 30:446.1, which provides for a temporary, 
emergency commitment, without a prior court hearing, 
for a maximum of 11 days, cannot be said to be plainly 
in contravention of any constitutional mandate or prohibi- 
tion. L.R.C. v. Klein. Law Div. ae ayaa 


COMMODITY EXCHANGE ACT 


A Multiplication of Investor Remedies: Customer Claims 
Under the Commodity Exchange Act, by Wayne D. Green- 
stone . : ; +s ree 

Update: Customer Claims Under the Commodity Ex- 
change Act, by Wayne D. Greenstone ih Sy ceo 


CONSPIRACY 


“It was plain error for the trial judge to charge that the 
jury could convict defendant of conspiracy if it found 
that he ‘“‘agreed’’ to engage in misconduct in office with a 
government agent who never formed an intent on his part 
to enter a conspiratorial relationship. State v. Mazur. 
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CONSTITUTIONAL LAW 

The Legislature intended tha t published official notices 
come to the attention of as w ide and diverse a readership 
as possible, and validly assumed that that purpose would 
be most reliably accomplished by requiring such notices 
to be published in bona fide newspapers, as distinguished 
advertising circulars; the classification here chal- 
has not been demonstrated to be arbitrary, capri- 
cious, or unrelated to the specific objective of the legisla- 
tion, and the presumption of constitutionality has accord- 
ingly not been overcome. The North Jersey Suburbanite 
o., Inc. v. State of New App. Div 11 
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The Tenants’ Pr marty Tax Rebate Act does not impair 
the obligations of cor ts, nor is il deprivation of 
property with a due process of law. Cold Indian Springs, 
Corp. v. Ocean Twp. Law Div. 17 


To deny a person her last opportunity to make a choice 
as to how to combat a disease that has ravaged her body 
would display a lack of understanding of the meanings of 


the indivi idu: hts in our free society; the hospital is 









this in- 





resti rained prohibiting or interfering with 

formed, ll patient’s decision to be treated for 

cancer with lae . Suenram v. The Society of the Valley 

Hospital. Law Div 295 
For the reasons fully set forth in the majority opinion 





in Schaad v. Ocean Grove Camp Meeting Ass’n, it must be 
concluded here that the trial saline erroneously decided 
that the municipal court of Oc ean Grove was unconstitu- 


tionally created; defendant’s conviction for drunk driving 












is reinstated. State v. Celmer. App. Div. 510 
Privileges & Immunities—Equal Protection. Baldwin \ 
7an si of Montana. U.S eme 

654 





CONSTRUCTION 


Majestic Realty Assoc., Inc. v. Toti Contracting Co. and 


N.J.A.C. 12:180-3.2, when read together, imposed liability 
on an owner who either supervises the work himself or 
retains some means of control over it. Horton v. American 
Inst. for Mental Studies. Law Div. 46 
CONTEMPT 


The paramount purposes in sentencing for contempt of 
court are ution and deterrence, and the considera- 
tions that impelled some of the defendants to say they 
had acted out of concerns of conscience d morality 
must be addressed to — Legislature, not the court; har ving 
in mind that these 116 defendants are all school teachers, 
a the ambig godt ines of a contempt in respect of 

riminality, a pre- é report is not indispensable in 
the exercise of sentencing i here, and a term 
of confinement for re Adler. 
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CONTRACTORS 


thiic = oted 
public bidding 













statute, I y to coordinate 
to the < for general const yn did not violate 
u at be the public policy of New Jersey). 
Law Div. 427 
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they essentially agreed with one 
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among that seg- 








ments 0 complete be done by 
certain dé to complete - an owner 
within a i the to perform 

time is liable in damages of contra-* 





whether the contractor has supervision or re- 





sponsibility « for a portion of the work. Dobson v. 
Rutgers. Lav VIV 27 


in soliciting a 
fol promise of payment 
iter wed by a repudiation of that 
promise, borders on the unconscionable; the traditional 
elements of a contract are ovenont here, and the Authority 
is responsib le for the value of the right to use the property 
between November 1973 and November 1974, when it sur- 
rendered its right to possession. Creek Ranch, Inc. vy. 
N.J. Turnpike Authority. Supreme Ct. 233 
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The parties’ intentions must be ascertained m 
consideration of all the surrounding circumstances, and 
plaintiff's interpretation of the agreement—that ‘‘total 

‘oss purchases” refers to the total unsold gross pur 
chases—is consonant with the parties’ true understanding 





is most equitable, and will not give one party an unfair 
or un! reasonable advantage over the other. James Talcoit, 
Inc. v. H. Corenzwit & Co. Supreme Ct. 381 


CONTRIBUTORY NEGLIGENCE 


The plaintiff has a continuing duty to exercise reasonable 
care even after he has, through his original negligence 
placed himself in a position of peril if he hopes to be 
yo ag from the effect of his original negligence; 

although defendant also has a continuing duty to exercise 
reasonable care, the charge here was deficient in that it 
made the dispositive question of proximate causation de- 
terminable solely on an inquiry into defendant’s conduct. 
Latta v. Caulfield. App. Div. 571 


COUNTIES 


The county welfare board, in administering the AFDC 
program, is a subordinate branch of the Department of 
Human Services, Division of Public Welfare, and has no 

standing as ge to have judicial review of fair-hearing 
Frew by its superior agency that modify or reverse a 
ruling of the local board; a welfare client aggrieved by a 
fair-hearing decision would have the right to judicial 
review pursuant to R. 2:2-3(a)(2), and, of course, the 
right of the governing body of a county (which provides 
a substantial part of the AFDC grant money) to appeal a 


fair-hearing decision in an appropriate case remains. 
Essex County Welfare Bd. v. Dept. of Institutions and 
Agencies Supreme Ct 82 


COURTS 
Preliminary Report of the Administrative Director of 
The Courts for the Court Year 1976-1977 89 
Chief Justice Burger’s State of the Judiciary Address 185 
Administrative Director’s Report, by Arthur J. Simpson, 
Jr., J.A.D. T/A Acting Administrative Director of the 
Courts 317 
Statement by Chief Justice Hughes on Behalf of New 
Jersey Judiciary 341 


CREDITORS’ RIGHTS 


The rent accrued for the period while defendant was in 
possession of the premises (but not the utility charges) is 
allowed as a preference pursuant to N.J.S.A. 2A:42-1 
the rent and the utility charges accrued for the period 
the receiver was in possession are allowed and shall 
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1id as an administr rative — by the receiver. The 
Farmers and Merchants Nat’l Bank of Bridgeton v. Boy- 
mann. County Ct. 173 


exercised against 


The bank’ S right of setoff here can be 











an ¢g nee for the benefit of creditors. Tumarkin v. First 
Nat’] State Bank. Supreme Ct 233 
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CRIMINAL PROCEDURE 


The modern trend is away from the mutuality require- 
ment, although a variety of factors may make the use of 
collateral estoppel in a particular case either unjust or 
counter-productive; the traditional mutuality rule has been 
replaced with a flexible approach, and the absence of 
mutual estoppel in this case should not automatically pre- 
clude the application of the doctrine of collateral estoppel. 
State v. Gonzalez. Supreme Ct. 1 









Despite misgivings as to the broader implications of 
extending the collateral-estoppel doctrine in criminal 
proceedings, the facts of this case (where defendant was 
unable to join in his co-defendant’s successful suppression 
motion, the evidence in both hearings was identical, and a 
different judge denied his motion to suppress) present such 


a classic example of unfairness that defe ndant is afforded 
the benefit of the earlier ruling invalidating the search. 
State v. Goznalez. Supreme Ct. 1 


Henceforth, R. 3:5-7(a) shall 
quire joinder of all motions challenging a search and seiz- 
ure by co-indictees for consolidated consideration in a 
single hearing; where a defendant, as here, makes a 
convincing showing that he was unable to participate at a 
prior oe hearing in which the challenged search 
was invalidated, and the evidence is substantially the same, 
he should be afforded the right to claim the benefits of that 
hearing; however, where a “defendant resists such joinder, 
or fails without adequate justification to participate, col- 
lateral estoppel will be unavailable; the same judge who 
presided over the first suppression hearing should ordin- 
arily hear any later motion arising out of the same trans- 
action. State v. Gonzalez. Supreme Ct. a 


be deemed amended to re- 











Although the judgment of conviction for obtaining money 
by false pretenses was properly vacated here, since the 
State’s evidence failed to prove reliance, there was error 
in denying the State’s application to mold the verdict 
and enter a judgment of conviction for attempting to ob- 
tain money by false pretenses. State v. Greenberg. App. 
Div. 149 

The practice of having two witnesses to a crime jointly 
inspect photos for identification purposes is disapproved 
of. State v. Barden. App. Div. 250 

Under the Interstate Agreement on Detainers, the Legis- 
lature clearly intended that the notice and request for 
final disposition of a pending indictment be delivered to 
the prosecutor and the appropriate court before the 180-day 
period starts to run—it does not start to run upon their 
delivery to the official having custody of the defendant. 
State v. Ternaku. App. Div. 305 

Defendant knowingly and intentionally pleaded guilty in 
open court with the assistance of counsel, thereby waiving 

al defects in his prosecution. State v. Ternaku. 
305 
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The filing of a appeal divests the trial court of 
jurisdiction, and the corrected sentence here must be 
vacated only because, while this ap peal was pending, the 
sentenc judge had no jurisdiction in the premises. — 
v. Schneider. App. Div. 322 

Where, as here, the prospective juror in a criminal case 
was recently subjected to a crime of violence and chal- 
lenge was made on the voir dire, the fundamental require- 
ment of an impartial jury cannot be met unless the juror is 
excused. State v. Singletary. App. Div. 375 

Chief Justice Hughes Calls for Study of Bail System 477 


notice oO 











Acquittal by Reason of Insanity, by Anne C. Singer 503 
Habeas Corpus. United States v. Mauro. U.S. Supreme 
Ct. 653 
Due Process — Presumption of Innocence. Taylor v. 
Kentucky. U.S. Supreme Ct. 664 


DAMAGES 


In the absence of any evidence from which a jury could 
conclude that plaintiff had sustained a permanent dis- 
ability, the court erred in charging the jury on that 
element of damages. Clifford v. Opdyke. App. Div. 324 

Although defendant’s liability for its own manufacturing 


failures may be limited in many respects (subject to 
law) by its written warranty, subsequent acts of aggra- 
vation that inflict predictable and non-idiosyncratic dis- 





tress upon a hapless purchaser should not be judicially 
encouraged by denying plaintiff this remedy; the jury 
here could have found that plaintiff suffered by reason of 
defendant’s violation of a duty to him, and that it was 
liable to him for causing such mental < nguish. Lemaldi 
v. De Tomaso of America, Inc. Law Div. 394 

Where, as here, an attorney is retained to conduct liti- 
gation against a defendant and is guilty of malpractice in 
connection therewith (failing to file a complaint within 












the statute of limitations), the measure of the loss, or 
damages recoverable by the client appears to be a novel 


n in New Jersey; the matter of whether and under 
‘umstances, if at all, collectibility from the main 
should be a proper consideration in the award 
s in this type of malpractice action is of suffi- 
importance to warrant its determination only 
setting developed at a trial, rather than 


quest 
what circ 
defendant 











l tactua ] 
n a hypotheti cal basis, such as presented here by way of 
ing on incomplete, stipulated facts before trial. Hoppe 





. App. Di Vv 557 
s requires that the burden of proof with respect 
to the issue of collectibility should be on the attorney 
defendants; “to the extent that Spruill v. Lloyd may be 
construed as holding that collectibility is always an issue 
client sues the attorney for malpractice in- 
tigation, or that the burden of proof of collecti- 













plaintiff, it is not followed here. Hoppe v. 
Div. 557 
The necessity for ‘John Doe’? complaints where an 


ascril defendant (and the cause of action against him) 
is known, although a precise name is not known, has not 
yet been abrogated; however, one who speaks respecting 
another and then actively hides his identity should not 
enjoy the benefits of the statute of limitations to the 
detr iment of one who is harmed and who, though diligent, 
is in fact the victim of the intended concealment, and the 
equitable doctrine of estoppel should be available in a case 
such as this one to promote justice. Lawrence v. Bauer 
Publishing & Printing Ltd. App. Div. 86 

Plaintiff police officers were public officials, and the 
judge below correctly found that the elements of the 
fair-comment defense were present in the article, edi- 
torial and cartoon that criticized them for arresting a 
teacher in school and handcuffing him; the minor mistake 
in the cartoon that the arrest had occurred in the class- 
room was unimportant, and unrelated to the “gist or 





a 








sting’’ of the alleged libel. La Rocca v. New York News, 
Inc. App. Div. . 308 


DELINQUENCY 


N.J.S.A. 2A:96-4 is violated when an adult seriously and 

urposefully solicits a child to commit immoral acts, 
whether or not the solicitation results in the actual com- 
mission of such acts, and the State’s proofs here clearly 
supported the inference that defendant had solicited the 
complaining witness here to commit acts of immorality; 
the acquittal entered by the trial court following the jury’s 
verdict of guilty of contributing to the delinquency of a 
minor is reversed and the conviction reinstated. State v. 
Bowen. App. Div. 78 

The term ‘“‘delinquency”’ as used in N.J.S.A. 2A:96-4 con- 
tinues to mean what it has always meant, and that mean- 
ing is now supplied by the substance of both N.J.S.A. 
2A:4-44 and -45. State v. Bowen. App. Div. Si 











DISCOVERY 


One of the purposes of N.J.S.A. 2A:4-65(b) was to per- 
mit victims of juvenile offenses to seek civi! redress, and 
the disclosure therein authorized clearly extends to those 
standing in the financial position of the victim and hence, 
as here, to the victim’s subrogee; moreover, the authoriza- 
tion is not conditioned on the juvenile’s having been 
adjudicated delinquent or in need of supervision. State in 
the interest of D.H. App. Div. 1 

Although the wording of N.J.S.A. 2A:4-65(b) permits, 
but does not compel, disclosure, nevertheless judicial dis- 
cretion should ordinarily be exercised in favor of dis- 
closure where, as here, the victim of juvenile offenses, or 

the person in his stead, requires that information in order 
- to commence a civil action. State in the interest of D.H. 
App. Div. 1 

The extent of the permitted intrusion must be no greater 
than actually required to meet legitimate needs, and 
nothing more was required here for the insurance company 
to know whom to sue than the names and addresses of 
the juveniles and their parents. State in the interest of 
D.H. App. Div. ee! 

R. 7:42(g) limits discovery to ‘‘criminal actions’’; 
drunken-driving offenses are not “crimes,’’ and the dis- 
covery provisions of R. 3:13-3 do not apply to drunken- 
driving prosecutions. State v. Roth. App. Div. 65 


An arbitrator simply has no duty to explain his award, 
and need not submit to deposition questioning on the 
merits of his decision; although some discovery might be 
permissible to inquire into a fairly-raised issue of cor- 
ruption, fraud, undue means, evident partiality, prejudi- 
cial procedural misconduct, or an exceeding of powers or 
imperfect execution of powers not determining the matter 
submitted, arbitrators ought otherwise to be as free as 
jurors from the nit-picking and rooting-about of lawyers 
for disappointed parties. Korshalla v. Liberty Mutual Ins. 
Co. Law Div. 103 

Here, unlike Gov’t Employees Ins. Co. v. Bovit, the 
existence and liability of the uninsured driver is not ques- 
tioned; the threshold question was arbitrable and did not 
go to the invocability of the policy provision itself. 
Korshalla v. Liberty Mutual Ins. Co. Law Div. ... 103 

Any inconvenience the hospital may suffer because of a 
prehearing disclosure is clearly outweighed both by the 
procedural importance to plaintiff and by the extent to 
which it may expedite the proceedings. Garrow v. Eliza- 
beth General Hospital. App. Div. 113 

The right to effective assistance of counsel includes the 
right to have communications made by experts remain 
confidential, and the interpretation of R. 3:13-3(b)(1) given 
by the trial judge is erroneous in that it does not restrict 
discovery thereunder to reports that defense counsel in- 
tends or may reasonably expect to use at trial. State v. 
Melvins. App. Div. 185 

R. 4:17-7 requires a party who wishes to supplement 
answers to interrogatories to do so no later than 20 days 
prior to the first date fixed for the liability trial in a bi- 
furcated case; however, the absence of surprise, preju- 
dice, design to mislead, and the lack of concealment are 
legitimate considerations in determining whether the facts 
warrant relaxation of R. 4:17-7, and the trial judge should 
have allowed the amendments in the circumstances of 
this case. Androvich v. Lassach. App. Div. 354 


DISCRIMINATION 


An employer’s policy prohibiting the contemporaneous 
full-time employment of relatives in the same department 
or terminal, as applied to spouses, is not violative of the 
proscription against ‘“‘discrimination because of marital 
Status” set forth.in the Law Against Discrimination. 
Thomson v. Sanborn’s Motor Express, Inc. App. Div. .. 113 

Discrimination cases are no different from others in 
resting the burden of proof by a preponderance of the 
evidence upon the complaining party; here, where the 
inference of racial bias is suggested by nothing beyond 
the fact that the job applicant belongs to a particular 
group, and the employer’s hiring patterns are completely 
inconsistent with a finding of racial prejudice, the deter- 
mination of the director of the Division on Civil Rights 
of employment discrimination on racial grounds was lack- 
ing in substantial credible evidence and was plainly un- 
warranted. Jones v. College of Medicine and Dentistry. 
App. Div. 152 

If the record supported a finding that pregnancy has 
been singled out by the board of education as the only kind 
of temporary disability that would lead to non-renewal 
of a non-tenured teacher’s contract, there would be no 
difficulty in sustaining a determination of discrimination, 
but there is no basis in the record to warrant a conclusion 
that any other non-tenured teacher in similar circum- 
Stances would be granted leave for a subsequent school 
year for a reason other than pregnancy. Gilchrist v. 
Haddonfield Bd. of Education. App. Div. WN - 5 Loe 


DOGS 


It was not incumbent on plaintiffs to prove negligence 
on the part of defendants in their control of the dog; the 
keeping of the animal, and the scratching of the infant’s 
face within the control exercised, made defendants, who 
had scienter of the dog’s mischievous propensities, liable 
as insurors for the injuries sustained. Jannuzzelli v. Wil- 
kens. App. Div. 659 

If trespass had been an issue in this case, it would have 
been necessary to follow the holding in Eberling v.Mutil- 
lod and conclude that defendants with scienter of a 
dangerous or mischievous dog would be strictly liable for 
injuries to the infant trespasser incapable of contributory 
negligence. Jannuzzelli v. Wilkens. oe 659 
_ Contributory negligence, if any, of the plaintiff parents 
in supervising the child is not available as a defense 
against the claim of the infant plaintiff; however, that 
does not dispose of the issue of their comparative neg- 
ligence insofar as their per quod claim is concerned. Jan- 
nuzzelli v. Wilkens. App. Div. ..... 659 





DOUBLE JEOPARDY 

Since this appeal of the trial court’s order dismissing 
the indictment after the State’s opening statement to the 
jury would, if successful, require defendant’s retrial in 
violation of guarantees against double jeopardy, it cannot 
be maintained. State v. Lynch. App. Div. 161 

The constitutional guarantee against double jeopardy 
was never intended to operate as a bar to a subseque! 
prosecution or the more serious criminal offense of lar- 
ceny of a motor vehicle and its contents following a traf- 
fic violation of this nature (defendant’s plea of guilty in 
municipal court to operating a motor vehicle without t 
owner’s permission). State v. van Landuyt. App. Div. 659 


DRIVERS’ LICENSES 

A person may operate a motor vehicle on private prop- 
erty or in a private place when no license has been issued, 
but not when a license has been revoked or suspended. 
State v. McColley. App. Div. iB 626 















DRUNK DRIVING 

A person convicted under the current drunk driving 
statute is a subsequent offender if he has heretofore 
been convicted under either (a) or (b) of the prior statute. 
State v. Phillips. Law Div. 46 

R. 7:4-2(g) limits discovery to “criminal actions’; 
drunken-driving offenses are not ‘“‘crimes,”’ and the dis- 
covery provisions of R. 3:13-3 do not apply to drunken- 
driving prosecutions. State v. Roth. App. Div. 65 

A defendant convicted of operating a motor vehicle while 
under the influence of intoxicating liquor, who is sentenced 
pursuant to the amendments of N.J.S.A. 39:450 effective 
in May, 1977, can be sentenced as a second or subsequent 
offender based on a prior conviction for impaired opera- 
tion under N.J.S.A. 39:4-50(b). State v. Culbertson. App. 
DIV, .:. BU PORTS APS Mars Vans ee eee cri tT eear fsb ete Wis 


ELECTIONS 
The New Jersey Campaign Contributions and Expendi- 
tures Reporting Act contemplates a remedy initially 
through the Election Law Enforcement Commission, and 
there is no positive statutory requirement of detailed 
accounting of committee expenditures to rank and file 
membership; however, where, as here, there is an alle- 
gation, colorably supported, that a committee’s managers 
are using its funds for purposes contrary to the limitations 
of N.J.S.A. 19:5-5, if there is to be any remedy for such 
dereliction, it must be found in the general original juris- 
diction vested in the Superior Court, and the presence of a 
controlling statute requires the courts to overcome their 
reluctance over the subject matter of the litigation. O’Neill 
v. Lerner. App. Div. 80 
N.J.A.C. 19:25-15.12(b), which states that nothing con- 
tained in the Campaign Contributions and Expenditures 
Reporting Act or in the regulations adopted by the New 
Jersey Election Law Commission ‘“‘shall be deemed to 
prohibit an expenditure in any amount by a candidate from 
his own funds .. .”’ is valid. Common Cause of New Jer- 
sey v. N.J. Election Law Enforcement Comm’n. App. 
Div. 196 
Regardless of whether the letter here falls within the 
definition of ‘“‘political information,” it obviously furthered 
appellant’s campaign effort by its expansive praise of 
him, and its publication and distribution constituted an 
“other thing of value’’ contributed to his campaign, which 
he was required to report under N.J.S.A. 19:44A-16(a). 
Dawes v. Salkind. App. Div. 332 
The critical time in N.J.S.A. 19:57-26 is that an absentee 
vote must be “‘received’’ before the closing of the polls 
on election day; the prevention of fraud and potential 
abuse of the absentee-voting procedure outweighs argu- 
ments here that the statute should or could be relaxed for 
late delivery due to bad weather. Mulcahy v. Bergen Co. 
Bd. Elections. Law Div. 469 
Where a tie exists, the position must be filled in accord- 
ance with the Municipal Governing Body Vacancy Law; 
since N.J.S.A. 40:45B-3 is inapplicable here, the vacancy 
can be filled by majority vote of the whole council without 
consideration as to the political party affiliation of the 
former incumbent of the vacant seat. Mulcahy v. Bergen 
Co. Bd. of Elections. Law Div. 469 
In the narrow circumstances of this dispute, the trial 
judge correctly held that the erstwhile quorum continued 
from the previous item of business to the next—the elec- 
tion to fill the vacancy on the council—from the one during 
which the recalcitrants were physically present to the 
one during which, by their own choice, they were not. 
Kossyk v. Light. App. Div. 510 


EMBEZZLEMENT 

Legal possession of the property is fundamental to the 
crime of embezzlement, but possession alone does not 
constitute the crime—appropriation for one’s own use with 
the necessary criminal intent is the crime; absent any 
evidence of what happened to the auto parts here, it cannot 
be inferred that defendant embezzled them. State v. Bar- 
bossa. Supreme Ct. .. .... 289 


ENVIRONMENTAL PROTECTION 

The Department of Environmental Protection, through 
the Water Council, is entitled to impose reasonable con- 
ditions for preserving the flow of water in the river, and 
has the power to limit the time within which conditions 
placed upon permits shall be completed; it was not neces- 
sary for the Council to conduct any additional hearing 
before imposing the time limitation here. Parkway Mall 
Assoc. v. Water Policy and Supply Council, DEP. App. 
Div. 356 

While the Water Policy and Supply Council is charged 
with flood prevention, more than incidental powers is re- 
quired to justify the regulation of landfill not within the 
natural and ordinary high-water marks of a stream under 
N.J.S.A. 58:1-26, which is concerned only with the effects 
of structures and alterations within the high-water marks 
of a stream on the normal flow of water in that stream. 
Deskovick v. Water Policy. App. Div. 432A 
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That part of the landfill that contributes sediment and 
debris to the river may be viewed as a “structure” within 
h water of the stream; to the extent that the exist- 

fill violates ‘N.J.S.A. 58:1-26 or any applicable 
thereunder, the Water Policy and Supply 
»moval or repair. Deskovick v. Water 
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EQUAL PRO 





No principle of law would bar the Department of Human 
ervices f roviding reasonably for the safety and 
ildren for whom it has a measure of re- 
merely because a private agency or another 
executive depar does not have a similar requirement; 
since essentially every day-care center under the direct 
control of the Department, or subject to its supervision, is 
required to abide by its standards, including the require- 
ment that there be a second adult in every vehicle in 
which more than six children are transported, there is 
neither a denial of equal protection nor unfair discrimina- 
tion if privately owned, non-sectarian, child day-care cen- 
ters are compelled to comply with that regulation. Yellow 
Duck Nursery, Inc. v. N.J. Dept. of Institutions and 
Agencies. App. Div. 122 

A rational basis for the distinction complained of—that 
inmates in county institutions become eligible for parole 
consideration at a later date than inmates in State Prison 
—does exist, since there are advantages to being sentenced 
to the county penitentiary rather than the State Prison. 
Cain v. N.J. State Parole Bd. App. Div. 196 
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EQUITY 
This is a suit on a book account, not a mechanic’s lien 
suit, and to allow defendant to assert a technical procedure 
to obtain what is, at least conceivably, the fruit of plain- 
tiff’s labors would clearly result in injustice; defendant’s 
motion to discharge the mechanic’s notice of intention (on 
the theory that it is now unenforceable since the four- 
mouths’ statute of limitations has passed) is dismissed, 
and defendant is enjoined from interposing the barrier 
of N.J.S.A. 24:44-98. Sheer Brothers, Inc. v. Marlboro 
Home Builders, Inc. Law Div. 422 
Prohibiting the disruption of government by a strike is 
more than a prerogative of the Chancery Division—it is an 
obligation; in the absence of the most compelling circum- 
stances wholly excusing the grant of an injunction, it is 
incumbent upon the trial court to prohibit unqualifiedly the 
illegal activity. Twp. of Teaneck v. Local 42, Firemen’s 
Mutual Benevolent Ass’n. App. Div. 522 
While an injunction against a strike by public em- 
ployees may not be conditioned, the Chancery Division 
ordinarily has the power in its equitable jurisdiction to 
fashion a complete remedy, and traditional sanctions, in- 
cluding contempt, can be imposed in case of a wilful 
violation of a mandatory injunction; thus, the purpose of 
the judgment below ordering the parties to negotiate was 
proper, but the manner of its entry (involving a con- 
tingency imposed on the injunction against the work 
stoppage) was not. Twp. of Teaneck v. Local 42, Fire- 
men’s Mutual] Benevolent Ass’n. App. Div. 522 
Defensible reasons for Chancery to preempt the primary 
jurisdiction of PERC in the case of charges of unfair prac- 
tices would need to be exceptionally compelling to pass 
muster; here, where no findings appear, it cannot be con- 
cluded that Chancery was correct in its rejection of PERC’s 
primary jurisdiction, and its preemption of the remedial 
process. Twp. of Teaneck v. Local 42, Firemen’s Mutual 
Benevolent Ass’n. App. Div. 522 


ESCHEAT 


Here, where plaintiff’s whereabouts were unknown when 
the settlement with the Unsatisfied Claim and Judgment 
Fund was approved and the money was deposited with the 
court, and he still cannot be located, the 14-year period 
provided for in N.J.S.A. 2A:37-13 has not lapsed, and the 
issue of whether the money should be returned to the 
State by escheat is premature. Damatta v. Marini. Law 
Div. 214 


ESTATES 


Defendant’s right to inherit from his natural father is 
determined by New Jersey law in effect at the time of the 
adoption; there is no disservice to public policy by recog- 
nizing the Florida adoption, and defendant has no right to 
inherit, having been adopted in the period of time when an 
adopted child’s right to inherit from his natural parent 
was extinguished in New Jersey. In re estate of Neuwirth. 
County Ct. 248 

The interested parties in this case possessed an aware- 
ness of the facts and circumstances of the loan sufficient 
for an effective validation of that assumedly ultra vires 
transaction; accordingly, the adult beneficiaries would 
a fortiori have been precluded from seeking to hold the 
executrices liable. In re estate of Lange. Supreme Ct. 289 

Applying the principles of virtual representation by a 
presumptive taker in R. 4:26-3(a), the validation of the 
loan by the presumptive takers was effective to bind the 
presently unidentifiable eventual takers in remainder, and 
the surcharge of the executrices imposed by the probate 
judge on his own motion was improper as a matter of law, 
and requires reversal. In re estate of Lange. Supreme 
Ct. 289 

As between a husband and wife, the passing of property . 
owned by the entireties would be unaffected by a will; 
one-half of the proceeds of the sale of the real estate here 

ust be allocated to each estate. Keegan v. Estate of 
Edw. J. Keegan. Chan. Div. 417 

The proceeds of the insurance policies within the trust 
here are subject to the trust, and are not subject to 
claims of creditors of the decedent. Keegan v. Estate of 
Edw. J. Keegan. Chan. Div. 417 
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SRAL MINING LAW 





Va ] il. Andrus v. Charlestone Stone Products 
Co. U.S ’ 655 
FEDERAL POWER COMMISSION 

Nat Gas Act. California v. Southland Royalty Co. 
WS: 4 eme Ct 655 


FEDERAL PROCEDURE 


Some Comments on Preliminary Injunctions in the U.S. 





District Court, I, = Israel B. Greene 535 
‘ Comments On Preliminary Injunctions in the U.S. 
District Court, IT, ny Israel B. Greene 615 


FIRST AMENDMENT 


The sections of the township ordinance that limit and 
strict the contents, dimensions, and colors of ‘‘for sale” 
residential property are unconstitutional restraints 
the frte flow of commercial information; the sec- 
prohibit the = of ‘ ‘sold” signs on residential 
‘ty, and reg — the use of ‘“‘garage sale” signs do 
ect the free flow of commercial inform mation, and 

reasonable, valid and constitutional. Schoen v. Twp. 
of Hillside. Law Div. 177 









FOOD STAMPS 

State and county welfare agencies have the responsi- 
bility to investigate fraud or abuse in the food stamp 
program and to refer matters to federal or state authori- 
ties for prosecution. Attorney General’s Formal Opinion 
No. 2 - 1978. ; Sats aes Oe 





FORFEITURES 
The term ‘‘owner”’ in N.J.S.A. 24:21-35b(4)(b) is intended 
der of a motor vehicle, 
cenc ise to forfeiture only 
where he is in possession of his vehicle or it is unlawfully 
in the possession of another—it n not be a defense, 
however, if the unlawful act or ¢ yn occurs while it 
is lawfully in the possession of ¢ er; the effect of this 
is to encourage the owner to vy care in the choice of 
those to whom he entrusts the use of his car, ard insures 
that the Controlled Dangerous Substance Act will not be 
frustrated by registering legal title in someone else. State 
v. One Ford Van. App. Div. 41 
Since appellant’s vehicle was lawfully in his son’s pos- 
session, the exception provided by N.J.S.A. 24:21-35b(4)(b) 
does not apply, and the judgment of forfeiture would be 
affirmed here except that the requirement of ‘“‘prompt’’ 
action in instituting forfeiture proceedings is of constitu- 
tional dimensions; where, as here, the delay is unjustified, 
the deprivation of property during the intervening period 
(14 months in this case) constitutes a denial of due process, 
and the forfeiture proceeding is defeated. State v. One 
Ford Van. App. Div. .. 4 


FORGERY 


Fraud, by means of a false or forged deed, may be 
committed, not only upon the person having title to the 
land, but more readily and more certainly upon persons 
who are induced to loan or advance money upon the faith 
of the pretended title, and someone who relied on the 
genuineness of the deed as altered could have been de- 
frauded here. State v. Thrunk. App. Div. 571 


FORNICATION 

Governmental regulation of private personal behavior 
under the police power is sharply limited, and prohibiting 
fornication unconstitutionally impinges on the fundamental 
right of privacy, is not justified by a compelling State 
interest, and is not an appropriate exercise of the police 
power; N.J.S.A. 2A:110-1 is struck down. State v. Saun- 
ders. Supreme Ct. 17 


FULL FAITH AND CREDIT 
The full faith and credit clause does not compel recog- 
nition of a sister state’s decree that purports to alter the 
custody of minor children domiciled in New Jersey. 
Borys v. Borys. Supreme Ct. 453 
A New Jersey court may choose to recognize a foreign 
custody decree to protect the child’s interests; further, 
a court may decline to exercise its jurisdiction, which 
would be proper, for instance, when it is asked to deter- 
mine custody of a child present in the state as a result 
of child-snatching or disobedience of a sister state’s or- 
ders (barring extraordinary circumstances) or where juris- 
diction is invoked to hamper custody litigation in another 
state. Borys v. Borys. Supreme Ct. 453 
In deciding whether to adjudicate a custody action, the 
trial court should consider whether the child’s welfare 
will be promoted by such adjudication; in this case, a 
complete inquiry by New Jersey into custody is clearly 
appropriate, and unquestioning enforcement of the Florida 
decree would be inconsistent with the interest of New 
Jersey as parens patriae in the children’s welfare. Borys 
v. Borys. Supreme Ct. 453 
The sole issue before the New York court, where de- 
fendant herein has filed for divorce, was the termination 
of the marriage (and, impliedly, the wife’s right to ali- 
mony); any restraints imposed on plaintiff herein by that 
court are entitled to full faith and credit only insofar as 
they operate on her New Jersey action for divorce and 
alimony—-not on her demands for equitable distribution, 
etc. Chance v. Chance. Chan. Div. 459 


GUN CONTROL 
Defendant’s possession of the rifle was not unlawful 
at the time the alleged offense was committed, by virtue 
of the Appellate Division opinion in State v. Repp; the 
pendency of Repp at the time before the Supreme Court, 
which reversed the holding a few months later, makes no 
difference. State v. Rembert. App. Div. 352 
The application of the inference of operability cannot be 
made to depend on the recovery of the weapon, or its 
production in court; the proof of possession of a gun 
comprehends that the gun is operable, and a factual issue 
as to operability may only be raised where, unlike here, 
other evidence conflicts with the inference. State v. Cole. 
App. Div. 75 
The admission by defense counsel in his opening that, 
prior to the killing, defendant had been convicted of 
atrocious assault and battery against the victim obviated 
the necessity for the State to prove that conviction during 
its case; hence, a judgment of acquittal with respect to 
the charge of possessing a firearm after such a conviction 
was not warranted. State v. Wright. App. Div. 275 
The conviction for possession of a firearm by a convicted 
felon and possession of a pistol (the same firearm) with- 
out having first obtained a permit do not merge. State v. 
Wright. App. Div. Pees 275 


HOMICIDE 

Regardless of whether a defendant presents evidence to 
rebut the permissible presumption that, by using a fire- 
arm to shoot at an individual, he intended to kill that 
person, it is up to the jury to decide whether the defendant 
indeed possessed such intent. State v. Thomas. Supreme 
Ct. Ra ccc seerearsteaie ay 646 

The effect of the supplemental charges here, in which 
the trial judge merely re-read N.J.S.A. 2A:113-2 without 
re-instructing the jury in accordance with State v. Mad- 
den, was to lead the jury into concluding that first-degree 
murder was the only possible verdict; assuming that de- 
fendant was guilty of aiding or abetting in the murder, 
his individual culpability depended entirely upon his own 
actions, intent and state of mind, and the failure to stress 
the requirement that intent to kill the police officer was 
necessary for a first-degree murder conviction was re- 
versible error. State v. Thomas. Supreme Ct. 646 


HOSPITALS 
The median-unit costs compared by the Department of 


Health pursuant to the Health Care Facilities Planning 
Act must be derived from hospitals that are truly com- 
parable; the comparist must be done with judgment, 
1 in no event shou ut 


1e median be used as an absolute 
standard; the di ition of 
the Department’s 
@ I ment’s 


n the hospital’s appeal from 

hallenge to its proposed budget here 

was without evidential foundation in the record and was 
Kessler Me- 

al. Apr 71 
ience the hospital may suffer because of a 

prehearing disclosure is clearly outweighed both by the 
procedural importance to plaintiff and by the extent to 
which if may expedite the proceedings. Garrow v. Eliza- 
beth General Hospital. App. Div. 113 
A physician must be permitted counsel at the hearing 
that a private hospital is required to afford him before it 
may refuse him a staff appointment (departing from 
Sussman v. Overlook Hosp. Ass’n). Garrow v. Elizabeth 
General Hospital. App. Div. 113 
To deny a person her last opportunity to make a choice 
as to how to combat a disease that has ravaged her body 
would display a lack of understanding of the meaning of 
the individual’s rights in our free society; the hospital is 
restrained from prohibiting or interfering with this in- 
formed, terminally ill patient’s decision to be treated for 
cancer with laetrile. Suenram v. The Society of the Valley 
Hospital. Law Div. 295 


arbitrary 1 capricious. In re William B. 


INCOME-CONTINUATION BENEFITS 

N.J.S.A. 39:6A-6, the collateral-source section, refers to 
N.J.S.A. 39:6A-4, the income-continuation benefits section, 
and the payments plaintiff received as temporary-dis- 
ability benefits of $90 per week were properly deducted 
from the $100 per week maximum income-continuation 
benefits. Tillman v. Allstate Ins. Co. Chan. Div. 80 


INCOMPETENCE 

If appellant were a competent person, a guardian could 
not be appointed to act on her behalf; if she were not 
competent, ‘he appointment of a guardian required an 
appropriate proceeding to that end, and the trial judge 
erred here in appointing a guardian ad litem. In re S.W. 
App. Div. 571 


INDICTMENTS 

There are defects in the counts of the indictment charg- 
ing defendants with obtaining money by false pretense— 
nowhere does it describe the mechanics of the fraud be- 
tween making the representation to an unspecified party 
and obtaining the money; surely, the State knows who 
relied on the false representation, and all that proper 
pleading requires is that this be recited with specificity in 
the indictment; if the case has not been sufficiently an- 
alyzed in terms of its legal components, the benefits of 
requiring that this be done are obvious. State v. Boratto. 
App. Div. ce 


INDIGENTS 
A person need not be impoverished or devoid of all 
assets to qualify as an indigent under N.J.S.A. 30:9-24 and 
-26; regardless of what test to determine indigency is used, 
it is crystal clear that defendants here did not have suffi- 
cient resources to pay for the stay at the maternity hos- 
pital. Hudson County v. Hernandez. App. Div. . . 349 

TRUCTIONS 

giving of an instruction that correctly states the 
, but is inapplicable to the facts or issues before the 
‘t, is error, but prejudice must be shown in order for 
constitute reversible error; where, as here, a 
not based on the evidence can only redound to 
iant’s benefit, harmless error has been found. State 
Thomas. Supreme Ct. 646 

INSURANCE 
The provisions of the N.J. Property-Liability Insurance 
Guaranty Association Act must be interpreted to protect 
policy holders and claimants, and to advance their in- 
terests, rather than the interests of the Association, and 
the fact that plaintiff has received a workers’ compensa- 
tion award, which conferred a statutory lien in favor of 
the compensation carrier, does not take his claim outside 
of the ‘‘covered claim’ context of the Act. Arnone v. 
Murphy. Law Div. 47 
Regardless of decedent’s contractual duty to designate 
his daughters as irrevocable beneficiaries on the policies, 
that duty cannot serve to establish a right to recover 
from the companies unless the assured properly brought 
about the change within the terms of the policies them- 
selves; he complied with the provisions for beneficiary 
change for one policy, and plaintiffs cannot be deprived 
of its proceeds; he failed to do so with the other two, and 
plaintiffs’ judgment against his estate based on those po- 
tential claims is affirmed. Hirsch v. Travelers Ins, Co. 
App. Div. 51 
Neither company covers the loss here; although the 
allegedly negligent inspection took place within the first 
company’s policy period, the fire occurred after the policy 
had expired, and it is therefore manifest that it was not 
within the ambit of the policy; and the second company 
did not undertake to cover any and all errors and omis- 
sions of its assured that occurred prior to the inception of 
its policy. Middle Dept. Inspection Agency v. The Home 
Ins. Co. App. Div. : . 57 
The accidental-death benefit provisions in the life-insur- 
ance policies here were intended to provide an additional 
amount equal to the face amount of the policy upon receipt 
of due proof that the insured’s death resulted directly, 
and independently of all other causes, from accidental 
bodily injury; here, where there is no dispute that the 
accident caused decedent’s death, recovery by plaintiff 
cannot realistically frustrate the purpose of the time 
limitation, and its enforcement would be unreasonable. 
Karl v. N.Y. Life Ins. Co. App. Div. ... 94 
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* for the purpose of ir dditional 
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- the insuror i! 


-earson v. Selected | 


cover- 


pusi- 


have any right to a dot 
reason to extend the scope { 
ree rule beyond its essential justification by 
precluding those under a contractual obligation, con- 
templating only a single recovery, from pleading in miti- 
gation or absolution receipt of the same benefits from the 
tortfeasor or the tortfeasor’s carrier—to do so would turn 
the rule on its head. Cozzi v. Gov’t Employees Ins. Co. 
App. Div. 122 


determination as to the appropriate use or adoption of a 
rating organization’s rating system by a particular: in- 
surer. Attorney General’s Formal Opinion No. 1 - 1978. 234 

Insurance coverage provided pursuant to N.J.S.A. 17:28- 
1.1 is intended to provide indemnity for damages resulting 
from an insured’s wrongful death caused by an uninsured 
motorist, payable to whatever person or persons may be 
entitled to bring an action under the Wrongful Death Act; 
the settlement award here will be interpreted to provide 
for the payment of funeral expenses prior to distribution 
to the descendants. Satzinger v. Satzinger. Chan. Div. . .298 

The purpose of N.J.S.A. 17:29A-15, which is to ensure 
strict adherence to established insurance rates, need not 
be regarded as conflicting with the common-law principle 
barring undisclosed fiduciary’s commissions; at the very 
least (absent disclosure and concurrence), the co-adven- 
turer would have been required to forego the commission 
here by having another broker place the insurance. Silver- 
stein v. Last. App. Div. 331 

Plaintiff, who was injured when the spare tire exploded 
when he attempted to inflate it, was covered as an “‘other 
person” using the vehicle with the permission of the 
named insured or as a pedestrian whose injuries were 
caused by the named insured’s automobile. Hopkins v. 
Liberty Mutual Ins. Co. App. Div. 334 

The holding in Mortgage Corp. of N.J. v. Aetna controls 
this case, where the employees’ subjective intent may have 
been blameless but the nature of his acts clearly indi- 
cates that he put the customer’s interests above those 
of his employer; his conduct was dishonest and fraud- 
ulent within Coverage A of the Banker’s Blanket Bond. 
Nat’! Newark & Essex Bank v. American Ins. Supreme 
Ct. 533 

A risk inherent in this liberal tolling policy is that in- 
sured parties will give prompt notice and then take an 
inordinately long time to investigate the matter and file a 
formal proof of loss; however, the insurer may always 
put pressure for proof of a covered loss (in an extreme 
case, it might even deny coverage prior to receipt of a 
proof of loss), and experienced trial judges will be able 
to detect any such bad faith on the part of insureds and 
deal with it appropriately. Nat’l1 Newark & Essex Bank 
v. American Ins. Supreme Ct. 533 

Notice of loss and proof of loss are not one ard the 
same—the purpose of a notice-of-loss provision is to allow 
the insurer an opportunity to commence investigation and 
to protect its interests—and the judgments of the lower 
courts in this case, which equate proof of loss with notice 
of loss for purposes of tolling the Banker’s Blanket Bond’s 
limitations period, are reversed; the period was tolled 
here from the date of the bank’s notice letter until the in- 
surer’s denial of coverage, and suit was timely filed. Nat’l 
Newark & Essex Bank v. American Ins. Supreme Ct. 533 

There is no ambiguity here, and hence no reason to 
resolve any internal disagreement in the policy in favor 
of an insured. Saliba v. American Policy Holders Ins. Co. 
App. Div. 349 

The allegations of | 3 of the injured patron’s complaint 
against the insured could support a claim that the assail- 
ant came into the insured’s tavern intoxicated, and that 
the insured failed in its duty to protect a patron from the 
risk thus presented; since this risk is not included in 
the ‘“dram-shop” liability exclusion, the carrier must 
therefore defend. Mt. Hope Inn v. The Tra yelers Indemnity 
Co. Law Div. pssst ante 

The assigned-risk plan carrier, in giving lis msured 
a 45-day notice of renewal, did all that the New Jersey 
Automobile Insurance Plan required it to do; since the 
policy expired for failure to renew, the carrier had _ not 
delivered a contract of insurance pursuant to the applica. 
tion or request of a broker within the meaning of N.J.S.A. 
17:22-6.2a, and the broker was not authorized to accept 
premiums on its behalf. Commercial Union Assurance 
Companies v. State Farm Mutuai Automobile Ins. Co. 
Law Div. 661 

Defendant breached its duty as broker by failing to 
advise plaintiff that his policy had expired and that he 
must reapply to the assigned-risk plan for assignment to 
a carrier: also, the broker was negligent in failing to 
advise plaintiff of the carrier’s 39day reinstatement 
policy. Commercial Union Assurance Companies v. State 
Farm Mutual Automobile Ins.!Co. Law Div. 661 


INTERROGATORIES 

Plaintiff is correct to the limited extent that prejudice 
is presumed in the situation hypothesized, and that an in- 
terrogatory as to prejudice should not have been submitted 
to the jury; however, there was no prejudicial error, and 
the issues of waiver discussed in the Supreme Court opin- 
ion that reversed a judgment in favor of plaintiff were 
fairly tried and substantially correctly submitted to the 
jury. Bonnet v. Stewart. App. Div. 248 
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LIMITATIONS OF ACTIONS 
Here, where the complainant filed a preliminary com- 
plaint—that she was being paid a lower salary than a 
male employee performing the same function—within the 
180-day period, and the verified complaint was filed a 
few days beyond the 180 days following the date of in- 
cident, without any resultant prejudice to the employer, the 
verified complaint should be held to relate back to the 
date of the filing of the preliminary complaint; moreover, 
the act of discrimination was a continuing one, and hence 
the complaint was not filed beyond the period of limita- 
tion. Decker v. Elizabeth Bd. of Ed. App. Div. 11 
Since N.J.S.A. 2A:14-1.1 was primarily intended to 
counteract the effect of the discovery rule on those in- 
volved in the building trade, such as architects and con- 
tractors, it would be directly contrary to the intent 
of the Legislature to permit the discovery rule to cut back 
on the impact of the statute and allow this suit to be 
brought 15 years after the building had been completed 
and accepted, even though it is alleged that there was 
a purposeful concealment of a defect; such an exception 
would quickly engulf the statute and render it worthless. 
Hudson County V. Termin 11 Construction Corp. App. Div. 80 
Application of N.J.S.A. 2A:14-4 (16-year statute of limi- 
tation) to the surety would lead to an inequitable result, 
since the ten-year statute would deny it recourse against 
the principal; the trial court was correct in applying 
2A:141.1 so as to bar plaintiff’s action against 
the surety. Hudson County v. Terminal Construction Corp. 
App. Div. 70 
The necessity for Doe’’ complaints where an 
ascribable defendant (and the cause of yn — him) 
known, although a {| known, has not 
been abrogated; however, one who speaks respecting 
1 actively hides his should not 


and then 
tty 4 wie n h 
t statute of limit to the 


° John 
acil 
yrecise name is not 
identity 
the benefits of 
iment of one » is harmed and who, though diligent, 

is in fact the v n intended concealment, and 
the equitable doctrine of estoppel should be available in a 
case such as this to promote justice. Lawrence v. 
Bauer Publishing & I inting Ltd. App. Div. 86 
This action having been commenced less than six years 
after default by (and during the time when the 
liability of the maker as not been extinguished), as well 
as within the limitation applicable to indorsers, the defense 
of the statute of limitations is not available to defendant, 
who is an indorser as well as guarantor. The Central 
Jersey Bank and Trust Co. ,ady Van Industries, Inc. 
Law Diy. 94 
been sent for 
in Trenton, the 
attorney’s imprud- 


should have 
: Seen r Court 
potent that, despite plaintiff's 
ence and mistake, the complain s in the hands of the 
county clerk of the county in which venue was laid one 
day before the statute of limitations had run; the minimal 
amreapaypen compliance ith the prescribed proced- 
for co! mmencit ng - a 1s a reversal of the 
pero for failure to institute within two years. Grubb 
7. J. C. Penny Co., Teg App. Div. ... 159 
The cause of action did not accrue here until Small \ 
Rockfeld accorded a right of action to the victim of an 
intentional aegis gayerl tort; although the action was 
instituted some 26 m« ing the assault, this was 
only seven months after the date of accrual, and it thus 
was timely commenced. evis. App. Div. 246 
Notice of loss and proof of loss are not one and the same 
—the purpose of a notice-of-loss provision is to allow the 
insurer an — to commence investigation and to 
protect its interests—and the judgments of the lower 
courts in this case, w hic h equate proof of loss with notice 
of loss for purposes of tolling the Banker’s Blanket Band’s 
limitations period, are reversed; the period was tolled 
here from the date of the bank’s notice letter until the 
insurer’s denial of coverage, and suit was timely filed 
Nat’] Newark & Essex v. American Ins. Supreme Ct. 533 
A risk inherent in this liberal tolling policy is that in- 
sured parties will give prompt notice and then take an 
inordinately long time to investigate the matter and file 
a formal proof of loss; however, the insurer may always 
put pressure for proof of a covered loss (in an extreme 
case, it might even deny coverage prior to receipt of a 
proof of loss), and experienced trial judges will be able 
to detect any such bad faith on the part of insureds and 
deal with it appropriately. Nat’] Newark & Essex v. 
American Ins. Supreme Ct. 533 
The discovery principle modifies the conventional limi- 
tations rule only to the extent of postponing the com- 
mencement of accrual of the cause of action until plaintif 
learns, or reasonably should learn, the existence of that 
state of facts that may equate in law with a cause of 
action; there is no suggestion in any of the leading cases 
in this area that accrual of the cause of action is post- 
poned until plaintiff learns or shoule learn the state of 
the law positing a right of recovery on the facts already 
vn to or reasonably knowable by him. Burd v. N. J 
ephone. Supreme Ct. 613 
Since the critical time of the actual or constructive 
nowledge of the basis for the action possessed by or 
mputable to plaintiff must have been well before a ‘date 
wo years prior to the institution of the action here, his 
cause “ action is barred by the statute of limitations. 
Bu urd. _N.J. Telephone. Supreme Ct. 613 
The one-year limitation period of N.J.S.A. 52:4B-18 may 
he tolled for the period of the victim- applicant s crime- 
— xd incapacity in circumstances where, as here, the 
ate filing of the application for compensation does not 
rejudice the ability of the Violent Crimes Compensation 
‘d to verify the victim’s eligibility. White v. Violent 
Crimes Compensation Bd. Supreme Ct. 657 
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LINEUPS 

The State appealed from an order denying its motion to 
compel defendant, who was lawfully in custody for one 
crime, to appear in an other-crime lineup; since defendant 
is no longer in custody, the matters in issue have been 
mooted, and the appeal in its present posture is not the 


determination of the constitutional 
Foy. App. Div. 14 


proper vehicle for 
issues involved. State v. 


LONG-ARM JURISDICTION 

Here, where the reat deve defendant ordered steel 
beams from New Jersey, knowing that they were to be 
specially fabricated | to his order in this state, the accept- 
ance of the contract was in New Jersey, and the contract 
was largely performed in New Jersey, with delivery to 
Pennsylvania being the only part of the contract per- 
formed elsewhere, the minimal contacts required to sup- 
port New Jersey jurisdiction over the person of the 
Pennsylvania defendant are provided. Elizabeth iron 
Works, Inc. v. Kevon Construction Corp. App. Div. 129 


MALPRACTICE 
Malpractice Resulting in Cere 
Kronisch 


MANSLAUGHTER 
A charge on manslau r, voluntary or 
was not warranted here; from the nature of Q 
used (a kitchen knife) a: ‘ted (over 
inches, extending through ; abdomen), 
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FACTURER’S LIABILITY 
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ps serou 


1achine, 
> likeli- 
with 


the 


remedia 
he machine would 
jury could properly have found 
here to have resulted from an unreasonably danger- 
l dition of the machine. Cepeda v. Cumberland En- 
gineering. Supreme Ct. 77 
The trial court, in sing the jury the retrial, is 
reminded to avoid alluding to any duty by plaintiff of 
reasonable care or prudence in the ordinary sense of 
contributory negligence, confine the defense to 
voluntary, unreasonable encountering of a known danger; 
it would be helpful in a case like this to explain to the 
jury that a given action may be found to be reasonable 
if take 2n by a worker under the reasonable understanding 
that it is expected of | or acceptable in the per ‘form- 
ance of his work. Cepeda \ v. Cumberland Engineering Co., 
Inc. Supreme Ct. 77 
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MATRIMONIAL LAW 
oe. the second husband |} -s no — to support 
the wife’s children by her first husband; where the 
marriage existed for less than fr months and the wife lost 
nothing by the marriage, there will be no alimony. Skrib- 
ner v. Skribner. Chan. Div. 33 
Adultery is a crime, and no other litigant is permitted 
to profit from the commission of a crime; under the cir- 
cumstances here, alimony to the wife is wholly unjustified 
and, accordingly, denied. Lynn v. Lynn. Chan. Div. 34 
Equity dictates that the financial suffering that will 
flow from the father’s decision here to abandon his lucra- 
tive medical practice and enter a new career should be 
visited on him and not his children, and a trust is im- 
pressed upon his share of equitable distribution to be used 
to supplement the support payable from his reduced in- 
come, Lynn v. Lynn. Chan. Div. 34 
Where the affidavits do not show the existence of 
genuine issue of material fact, the trial judge need not 
take oral testimony, and may a the motion brought 
pursuant to R. 4:50-1(f) without a plenary hearing; here, 
where plaintiff bottoms her claim for ‘relief from the prop- 
erty-settlement agreement solely on her alleged mental 
state at that time, and the counter-affidavits and the 
transcript of the divorce proceedings overwhelmingly 
refute her assertions, there was no genuine issue of ma- 
terial fact, and the trial judge did not abuse his discre- 
tion in denying an evidentiary hearing; Palko v. Palko dis- 
tinguished. Barrie v. Barrie. App. Div. 70 
A demand for equitable d distribution in a divorce action 
does not necessarily result in the payment of funds to 
either spouse—therefore, there is not at that time the 
“pendency of a payment” under N.J.S.A. 44:10-4(a); if 
the marital home is sold, the welfare board then has the 
right, when the contract of sale is signed, to require the 
execution of the repayment agreement, and recovery 
would be allowed for AFDC benefits extended from the 
date the contract is signed to the date the funds are re- 
ceived. Reed v. Reed. Chan. Div. 101 
It is most important in matrimonial cases that every 
substantial decision be made in open court; when, for 
good reason, settlement discussions take place in cham- 
bers, the parties should be invited to attend and, whether 
or not they attend, it is most important that, after coun- 
sel have conferred as to the terms of a settlement and 
have indicated to the court that their clients are in accord, 
ed judge question the parties in open court and upon the 
record, so that there can be no further misunderstandings. 
Stout v. Stout. App. Div. 113 
R. 4:79-9(a) provides that the judgment shall contain 
separately the amounts allowed for alimony and the 
amounts allowed for support (unless for oe cause 
shown); since the needs of the four children here may 
also be diverse, especially because of one’s affliction, the 


here 
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amount of support for each child should likewis 
amoun y 


UV} 
been determined and incorporated in the judgment. Stout 
Stout. App. Div. 113 
There is no evidence direction in the 
order that the marital home and furnishing be | old after 
two years, when three of the children would ye minors 
and one still handicapped; the order to sell v yp somos 
and constituted an abuse of discretion. Stout v. Stout. 
App. Div 113 
The concept of equitable distribution and alimony and 
support be confused by the entry of orders 
the usual proceeding involving a 
modification of > award, which ordinarily re- 
uires an application one a court hearing the 
change i sre should not be an aut 
payment of alimony bé 
Stout. App. Div. 
ed from awarding cou 
appr opriate case merely becz 
are of the marital prope: 
itable distribution will ne 
a factor for the court to 
make an award and 


reof. Shaffer v. Shaffer. App. 


to support the 


should not 


leaving no room for 
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was Vaild, 


ifficulties, 1€ 
sequently did occur 
perty in New Jersey, a court of 
now to claim title to this eh 
efral sd his creditors; ex ive tit 
¥ Slodowski v. Slodowski. 
430 
credit clause does not compel recog- 
r a sister *s decree that purports to alter the 
y of minor children domiciled in New Jersey. Borys 
ys. Supreme Ct 453 
‘ court may choose to ——— a foreign 
e to protect the child’s interests; further, 
dec line to exercise its jurisdiction, which 
r - instance, when it is asked to deter- 
— present in the sake as a result of 
isobedience of a sister state’s orders 
sxtraordinary circumstances) or where juris- 
di ction is invoked to hamper custody litigation in another 
Borys. v. Borys. Supreme Ct. 453 
In deciding whether to adjudicate a custody action, the 
trial court should consider whether the child’s welfare 
will be promoted by such adjudication; in this case, a 
complete inquiry by New Jersey into custody is clearly 
appropriate, and unquestioning enforcement of the Florida 
decree would be inconsistent with the interest of New 
ig as parens patriae in the children’s welfare. Borys 
. Borys. Supreme Ct. 453 
The “a issue before the New York court, where de- 
fendant herein has filed for divorce, was the termination 
of the marriage (and, impliedly, the wife’s right to ali- 
mony); any restraints imposed on plaintiff herein by that 
‘entitled to full faith and credit only insofar 
as they operate on her New Jersey action for divorce and 
alimony—not on her demands for equitable distribution, 
ete. Chance v. Chance. Chan. Div. 459 
Where, as here, the wife, who is the sole owner of the 
house, wishes to remain in it with the children; she has 
requested her husband to leave; he has left, and seeks to 
return against her wishes, equity demands that the hus- 
band bear the burden of establishing the different habita- 
tions required by N.J.S.A. 2A:34-2(d); to hold otherwise 
would require the party with the superior property interest 
to abandon her home to him while she awaits the running 
of the 18-month period. Babushik v. Babushik. Chan. 
Div. 482 
Getting the Get, by Philip B. Vinick 534 
Considering that the provision in the separation agree- 
ment requiring mortgage payments by the husband was 
intended to give the wife some measure of security, there 
is no reason here—where there is no contention that it 
would be inequitable, or that circumstances have changed 
—that it should not be enforced; laches involves more than 
mere delay, and that the wife’s explanation—that she 
failed to insist on payment before because her appearances 
in court generally resulted in a reduction of support for 
her or the children—is not implausible. Hoff v. Hoff. App. 
Div. 542 
Clearly, on the facts here, the lien of the bank’s judg- 
ent, by virtue of the levy upon the former husband’s 
interest in the marital home, is prior to any lien that may 
exist thereon in plaintiff-wife’s favor with respect to the 
pecuniary ; judgmen it against the former husband imposed 
the divorce ju dgment (comparable to a juds 
: however, plaintiff is entitled to a 60% interes? in the 
al home (which provision in the divorce jvdsment 
antamount to a conveyance to the wife) free of any 
resulting from the bank’s judgment. Sisco v. New 
ay Bank, N.A. App. Div. 658 
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state. 


court are 


MECHANICS LIENS 


This is a suit on a book account, not a mechanic’s lien 
suit, and to allow defendant to assert a technical pro- 
cedure to obtain what is, at least conceivably, the fruit 
of plaintiff’s labors would clearly result in injustice; de- 
fendant’s motion to discharge the mechanic’s notice of 
intention (on the theory that it is now unenforceable since 
the four-months’ statute of limitations has passed) is dis- 
missed, and defendant is enjoined from interposing the 
barrier of N.J.S.A. 2A4:44-98. Sheer Brothers, Inc. v. Marl- 
boro Home Builders, Inc. Law Div. 422, 
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bedy and the board of adjustment in the first instanc 
inquiry in each case must be whether the im- 
e requested variance will be to substantially 
ier the character of the district as it has been prescribed 
i ‘e. Dover Twp. v. Dover Twp. Bd 
Adjustment. App. Div. _. 620 

int here raised so clear a prim 
wcie | of al isdictional act by the board of 
jus nt as to have required its survival of the sum- 
nary-judgment motion and the matter is remanded for 
trial; if it is determined that the board transcended its 
thority, its action must be reversed for that 
son e—if it did not, then the township is foreclosed 
King the variance grant on its merits. Dover 
iW vel Bd. of Adjustment. App. Div 620 
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Stat Wyatt. App. Div 79 

V issue of first-degree murder has not been 
subn no mention should be made of the presump- 
{ of second-degree murder; although it is equally in- 
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dmissible under the act should not be 
sel in the first place, and (if it is improper- 
ested) should be stricken with an immediate chai 

ise does not involve a claim for such losses and 
uld not be considered as an element of dam- 
eference to legal effect of the no-fault law 
be avoided, except for a reference in the main 
that the claim is limited to damages for pain, 
g. and disability and does not encompass claims 
edical expenses or lost income. Clifford v. Opdyke. 
Div 324 
ault: Study Commission Reports 1971 and 1977 Com- 
Gerald M. Eisenstat 342 
the plain meaning of N.. 9:6A-8, failure to 
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le LSA. 3 
reach the monetary threshold will not bar a tort action 
based upon a permanently disabling soft-tissue injury; 
where, as here, plaintiff alleges such an injury, and indi- 
cates evidential support therefore, dismissal on motion 
is inappropriate. Elliott v. Simon. App. Div. 522 

















NO-FAULT, Cont’d 

Viewed as a question of fact, the conclusion that, where 
cash receipts after a disabling accident equal or excee: 
those received before the accident, the victim has si 


no income loss within the meaning of N.J.S.A 


fay. 

fered 

39:6A-4(b) may or may not be warranted, but viewed as 
a statement of substantive law, it is incorrect; gras mea- 


sure of the income loss is the difference between what 
one W ould have earned had injury not occurred and what 
one did earn. Greenberg v. Great American Ins. Co. 
App. Div. 591 
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harge for a S initial examination pre- 
liminary to treatment is a medical expense incurred, for 
the reasonable and necessary treatment of bo i 
(distin guishable from X-rays and other diagnostic ex 
penst 2s), and is properly includible in calculating the $200 
threshhold. Kaplan v. Singer Co. App. Div. 592 


Fitzgerald v. Wright held that the burden of provin; 
compliance with the $200 threshhold requirement in orde: 








to establish a prima facie case belongs to plaintiff; upon 
remand, the trial judge is directed to follow a proced- 


ures outlined in that case. Kaplan v. Singer Co. 

Div. 2 
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uper. 89 (App. Div. 1977), which affirmed the trial 
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OBSCENITY 

There is no doubt in this case that defendants sold 
obscene material to a person und that the youth 
might have appeared to be over was not a defense to 
the crime—moreover, since neither defendant had any 
recollection of the youth ¢ or of making any sale to him, any 
issue that might otherwise have e as to whether his 











appearance was such that they mg not know him to be 
under 18 was not projected. State v. Blecker. App. Div. 167 
A state may prohibit the Sigenades of materials 
depicting sado-masochistic abuse. State v. Budco Quality 
Theaters, Inc. Law Div. 176 
N.J.S.A. 2A:170-25.18, which proscribes the exhibition of 


films der picting sexually explicit nudity or sado-masochis- 
tic abuse to a captive audience (‘‘where the screen is 
visible beyond the limits of the theater audience area 

*) is a reasonable exercise of the police power and 
does not unreasonably infringe upon defendant’s First 
Amendment rights. State v. Budco Quality Theaters, Inc. 
Law Div. 176 
’ Instructions - Standards of Community. Pinkus v. 
States. U.S. Supreme Ct. 652 


Jury 


United 


ORDINANCES 

The Legislature regards the matter of traffic regulation 
as one of combined and cooperative State and local action, 
and traffic ordinances are not subject to the petition pro- 
cedure authorized by N.J.S.A. 40:749. In re Petitions for 
a Binding Referendum. App. Div. ate 


PAROLE 

A rational basis for the distinction complained of—that 
inmates in county institutions become eligible for parole 
consideration at a later date than inmates in State Prison 
—does exist, since there are advantages to being sen- 
tenced to the county penitentiary rather than the State 
Prison. Cain v. N.J. State Parole Bd. App. Div. 196 


PENSIONS 
The deceased fireman’s exposure to the toxic smoke, 
fumes or gases, on the facts here, constituted a traumatic 
event as defined in Cattani; there was a gaseous assault 
upon his heart and lungs, with physical consequences so 
severe s to cause his death, without the impetus of any 
preexisting condition. In re Iannelli. App. Div. 489 
The plain fact is that no school district will employ 
appellant because of her transsexual status and the feared 
effect that may have on pupils; it seems reasonable to 
conclude that, if she cannot teach because of that physical 
condition, she is obviously ‘‘incapacitated’’ for pension 
purposes. In re Grossman. App. Div. 482 
ERISA does not prohibit an employer from setting a 
mandatory retirement age in a pension plan established 
for its empioyees, and it does not require pension credits 
for years worked after the mandatory retirement age; 
although plaintiff’s misrepresentation about his age may 
have enabled him to work beyond the normal retirement 
age under defendant’s employees’ retirement plan, he 
clearly wes not entitled to a pension based on his service 
after his 63th birthday. Crinnion v. The Great Atlantic 
& Pacific Tea Co. App. Div. 280 
Not being a temporary employee, appellant was required 
to re-enroll in the Public Employees’ Retirement System, 
and could not receive his pension while continuing in em- 
ployment as clerk of the two boards; although he should 
not benefit from non-compliance with the law, total reim- 
bursement of the pension monies received would be in- 
equitable here, and he is only required to pay to PERS 
all monies earned while employed since his retirement; 
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this remedy may not be in a future case. Vliet 





v. Bd. of Trustees, PERS. App. Div 350 
a ag should serve as some forewarning of the 
applicable law—retirees cz expect to find sanctuary 
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in the designation “temporary ex uployee enabling them 
to benefit from retirer = and public employment simul- 
taneously; there is need for further study by State offi- 
cials and the 5 caialenae of the status of temporary em- 
ployees and their eligibility for membership in PERS 
Vliet v. Bd. of Trustees, PERS. App. Div. 350 
Law Division opit ned; additionally, it is ques- 
tioned whether the Legislature, in the guise of taxation, 
may take from an employer subject to the Private Non- 
vested Pension Benefits Protection Tax Act (which ex- 
pired July 1, 1975) the amount of the eligible employees’ 
nonvested pension benefits that will be forfeited because 
of termination of employment distribute the 
moneys to each eligible employee. Raybestos-Manhattan, 











nion aff 












and then 


Inc. v. Glaser. App. Div. 371 
The Hudson County Employees Pension Commission 






could not defeat the rights of pensio ners’ widows and de- 














pendents to their pension benefits by 1 ae —_ tional 
deductions; the commission cote i 3% fron pension 
fits without vali thorization, and ainti iffs are 
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Hudson County Employees Pension 


Comm’n. Chan. Div. 32 
Th his 















ruling is baa to the unig ue facts and circum- 
s of this c hough the chief of police here was 
tedly guilt aetna in office, his misguided 
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retirem S interpreting it, so as to 
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"the chief’s 
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und. Su- 
568 
rees’ Retirement Sys- 
respondent’s appli- 
in lieu of his 
at a time when he had 
1eml Duvin v. Public Em- 
stirement System. Sit me Ct. 569 
The PERS board has the power to reopen pension pro- 
ceedings after a pension has been granted, and this matter 
is remanded to it for consideration of whether respondent 
has shown good cause for reopening and has acted with 
reasonable diligence; if so, it sho permit him to file 
his application for accidenta sabilit y benefits, and con- 
sider it on the merits. Duvin v. Public Employees’ Retire- 
ment System. Supreme Ct 569 
A. 43:15A-54 seeks to rectify a situation where, 

as he ‘the employee was not informed initially by | 
ployer of his right to participate in the Put 
2s Retirement System, and this can only be done 
if the “required contributions” are based on previous 
1ge and salary. Burkhart v. PERS. App. Div. 627 
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PESTICIDE ACT 

The thrust of the Pesticide Act is not purely remedial— 
preventive; while the public has some interest in 
the decontamination of the property here, its principal 
interest lies in a healthy environment—a condition more 
none nee with noncontamination in the first instance 

han decontamination—and, in this respect, the penalty 
indispensable to the vindication of the public in- 
terest. N.J. Dept. of Environmental Protection v. Koziol. 
App. Div. 562 


it is 


may be 


PHARMACEUTICAL ASSISTANCE PROGRAM 

Eligible senior citizens in nursing homes or hospitals 
may not be denied benefits of Pharmaceutical Assistance 
to the Aged Program. Attorney General’s Formal Opinion 


No. 3 - 1978. 418 
POLICE 
Special police may not be appointed by municipalities 


to perform the responsibilities of a regular member of a 
police department. Attorney General’s Formal Opinion 
No. 22 - 1977. 1 

A police officer is not invested with discretion to decide 
whether the law should be enforced—his discretion is 
limited to the determination of the steps to be taken to 
bring criminals to justice—and the police chief’s promise 
of immunity from prosecution to the mayor’s son here 
was an act totally beyond the scope of his lawful discre- 
tion; his convictions for misconduct in office and obstruc- 
tion of justice are affirmed. State v. Secula. App. Div. 14 

Regular members of a police department may, during 
off duty hours, engage in police activities for private en- 
tities or persons where arrangements are made with the 
municipality. Attorney General’s Formal Opinion No. 23 - 
1977. 18 

Auxiliary police are authorized to carry firearms when 
acting within the discharge of their duties. Attorney Gen- 
eral’s Formal Opinion No. 24 - 1977. 26 

Police officers hired under the federal Comprehensive 
Employment and Training Act must display identifying 
insignia of their status, may carry a firearm during their 
normal duty hours, and must be provided with a police 
training course pursuant to the Police Training Act. At- 
torney General’s Formal Opinion No. 25 - 1977. 42 

The chief of police is not a department head or direc- 
tor; the filling of the vacancy in that position is subject 
to and controlled by N.J.S.A. 40A:14-129 and the township 
crdinance, and the mayor is without authority to consider 
or designate or appoint a chief of police from without the 
membership of the township police department. Miller v. 
Wayne Twp. Law Div. 110 

Special police should not be used on a regular basis to 
perform the duties of traffic control at school crossings 
or as a radio police dispatcher. Attorney General’s Formal 
Opinion No, 32 - 1977 - Supplement. 115 
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The fact that defendant did not return home during the 
course of a weekend, but that he passed his apartment 
once without enter it, does not gore the drawing 
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that he knew during 
livered there. State v 
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PRE-JUDGMENT INTEREST 

It would not be equitable to charge pre-judgment in- 
terest for riod prior to the insured’s proof of claim. 


Nat’l Newark and Essex Bank v, The American Ins. Co. 
Supreme Ct. 533 
















miste view of the law does not toll a normal obli 
to pay interest from the due date; since appel 





1e use of the money during the entire period of 


tion, the award of prejudgment interest was prc 





Anderson v. Somberg. App. Div. 

PRISONS 
Federal Courts - Mootness — Prisons - Transfer. Vitek 
Miller. U.S. Supreme Ct. 653 


PROBATION 
Defendant was neither “‘convicted’’ of a violation of pro- 
bation nor underwent a criminal prosecution, and the 
court properly and validly revoked his probation on the 
sole basis of the probation officer’s testimony as to de 
a s admission of violation. State v. Generoso. App. 
1V 377 
There is no reason why the Miranda rule should apply 
to routine probation interviews between a probationer and 
a probation-department officer. State v. Generoso. App. 
Div. 377 
In order for the court to have jurisdiction to revoke 
probation and punish a probationer for violation of a pro- 
bationary condition under N.J.S.A. 2A:168-4, the warrant 
must issue during the probationary period of course, the 
probationary term is tolled for any ‘period during which 
the probationer absconds or hides). State v. Gibson. 
App. Div. 395 
N.J.S.A. 2A:168-8’s specific delegation of power to coun- 
ty court judges to fix the salaries of probation officers 
was not impliedly repealed by the Optional County Char- 
ter Law. In re Salaries for Probation Officers of Hudson 
Countf. App. Div. 572 


PROFESSIONAL BOARDS 

A major ‘ity of present appointed members is needed to 
action by a professional board. Attorney Gen- 
564 





author 
eral’s Formal Opinion No. 6 - 1978. 


PROFIT-SHARING PLANS 

There is no sound basis for determining the validity 
of a forfeiture provision in a profit-sharing plan in a man- 
ner different from that used to determine the validity of 
a noncompetition clause in an employment contract, i.e., 
by a test of reasonableness: if it (1) is no greater than 
is required for the protection of the employer, (2) does 
not impose undue hardship on the employee, and (3) is 
not injurious to the public; the matter is remanded for 
determination of whether the forfeiture provision here is 
reasonable in view of all of the circumstances, and plain- 
tiff is to be afforded ample opportunity to establish that 
he was dealt with in such an inequitable manner as to 
render it unenforceable as to him. Knollmeyer v. Rudco 
Industries, Inc. App. Div. 77 











Page Twelve Jan. to June 1978 Index hearing the matter should explain, at least briefly, why 32.1 (which was not intended to, nor does it, change the 
t } law in this respect, at least on the present record) and 


“facts and materials’ are not of 
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RIGHT TO COUNSEL, Cont’d 
A physician must be permitted counsel at the hearing 
that a private hospital is required to afford him before 
it may refuse him a staff appointment (departing from 
Sussman v. Overlook Hosp. Ass’n). Garrow v. Elizabeth 
General Hospital. App. Div. 113 
The right to effective assistance of counsel includes the 
right to have communications made by experts remain 
confidential, and the interpretation of R. 3:13-3(b)(1) given 
by the trial judge is erroneous in that it does not restrict 
discovery thereunder to reports that defense counsel in- 
tends or may reasonably expect to use at trial. State v. 
Melvins. App. Div. 185 
Defendant’s interest in achieving diversion was impor- 
tant enough that he should not have been compelled to 
stand trial before his application was acted upon, and his 
counsel’s failure to object or move to stay the trial under 
the circumstances of this case (where defendant was 
prima facie eligible for enrollment in the PTI program 
and his acceptance virtually assured) was of such a nature 
and magnitude as to thwart defendant’s right to the effec- 
tive assistance of counsel. State v. Marrero. App. Div. 238 
The mere fact that defendant’s counsel was not in the 
courtroom while a portion of the court’s charge to the 
jury was being delivered does not automatically entitle 
him to relief; there was no prejudicial infringement of 
defendant’s right to counsel here, for even “constitutional” 
errors may be harmless. State v. Holmes. App. Div. .. 377 
Even if the record supported a waiver of counsel here, 
a defendant would not be allowed to waive his right to 
counsel and also his right to conduct his own defense; 
the trial judge—who has an absolute right to implement 
participation of effective counsel for the criminal defend- 
ant who foolishly walks out of the courtroom, desiring 
neither to participate nor defend himself—should have 
ordered the attorney discharged by defendant to remain 
at the bar and participate as vigorously as circumstances 
permitted in the defense of the accused. State v. Wiggins. 
App. Div. 608 


RIGHT TO KNOW 

The Legislature did not intend to limit the Governor’s 
use of his expense allowance, nor to require him to ac- 
count for these funds; records pertaining to them are not 
“public records” as defined in either N.J.S.A. 47:1A-4 or 
47:3-16, and plaintiff is not entitled to inspect them. Ra- 
mer v. Byrne. Law Div. 96 

Character investigations made at the behest of the 
Governor as chief executive in connection with a con- 
templated nomination are not public records under the 
Right to Know Law; the public interest in maintaining 
confidentiality outweighs plaintiff’s interest in disclosure, 
and no common-law right to total access or in camera 
inspection exists with respect to materials gathered in 
character investigations of this kind. Nero v. Hyland. 
Supreme Ct. .. 557 


RULES 
New Rule Amendments 196A 
New Rule Amendments 209 


SALES 

A receiver’s sale is a judicial sale, and once the pur- 
chaser makes a bid that is agreed to by the seller, or 
signs an agreement to purchase, he is bound to complete 
the purchase unless the court, in refusing to confirm the 
sale, relieves him of his bid; a contract provision that can 
be read only as granting an absolute right of withdrawal 
of an accepted bid up to the time of confirmation is void 
as against public policy, absent specific prior approval 
of the Chancery judge. In re Fairfield General Corp; Mc- 
Laughlin v. Presley. Supreme Ct. 209 

Under the circumstances here, the only basis for a denial 
of confirmation of the sale would have been the receiver’s 
inability to deliver satisfactory title in a timely manner; 
the matter is remanded for appropriate findings. In re 
Fairfield General Corp.; McLaughlin v. Presley. Supreme 
Ct. 209 

The so-called contingency clause in this agreement of 
sale was not intended to give the purchaser an absolute 
right to withdraw his bid; it was no more than a con- 
tractual codification of the rule of judicial sales, and was 
intended to mean that neither party had a duty to perform 
until court approval. In re Fairfield General Corp.; Mc- 
Laughlin v. Presley. Supreme Ct. 209 


SCHOOL DISTRICTS 

The Commissioner of Education and the State Board of 
Education have the authority to direct a school district 
to undertake a capital project deemed essential to a 
thorough and efficient educational system even though 
the issuance of bonds may have been disapproved by the 
voters. Attorney General’s Formal Opinion No..26-1977 66 


SEARCH AND SEIZURE 
This warrantless search of defendant’s zippered satchel 
in the trunk of his mother’s car was not constitutionally 
permissible: the search was not part of the inventory, 
not fraught with the exigency of the moment, and not 
consented to by defendant or his mother; given U.S. v. 
Chadwick’s recognition of the citizen’s expectancy of 
privacy in secured luggage, and absent a valid exception 
to the warrant requirement, the judgment of the trial 
court, suppressing the sawed-off shot-gun as evidence in 
this prosecution for possessing it, is affirmed. State v. 
Parker. App. Div. 24 
R. 3:5-7(b) does not require defendants to file an affi- 
davit in order to be entitled to a hearing on a motion 
to suppress evidence obtained as a result of a warrantless 
search. State v. Torres. App. Div. 76 
The initial entry here was not linked in any way to the 
grant of the search warrant and the discovery of the evi- 
dence, which was seized pursuant to a valid search war- 
rant; thus, suppression of the evidence was unwarranted. 
State v. Fenin. App. Div. re 100 
Simple entry into the public area of a service station, 
without more, does not provide probable cause to suspect 
a person of participation in illegal gambling; on the evi- 


dence before him at the time of the application for the 
search warrant, the issuing judge lacked any legitimate 
basis for concluding that there was probable cause to 
believe that all persons who might be found on the prem- 
ises of the service station were engaged in illegal gambling 
activities, and the search warrant was an unconstitutional 
general warrant. State v. Sims. Supreme Ct. 161 

In order for a search to be justified as incidental to a 
valid arrest, there must have been an intention on the 
part of the officers to arrest on the information possessed 
by them prior to the search; here, the arrests were direct- 
ly contingent upon the results of the searches, and there 
is no indication of any intent to have arrested defendants 
even if no incriminating evidence were found on them. 
State v. Sims. Supreme Ct. 161 

Mere arrival at a service-station office is not sufficient 
to meet the standard of well-founded suspicion required 
to provide probable cause for a search; such a gross in- 
trusion on constitutional rights is not to be lightly coun- 
tenanced. State v. Sims. Supreme Ct. 161 

The warrant issued to search the multiple-occupied, 
large one-family dwelling here, where no specific sub-unit 
can be identified, is valid and not contrary to the holding 
in State v. Ratushny; it follows that, even though de- 
fendants were not named in the affidavit or warrant, the 
search of the room occupied by them was proper, and 
the drugs seized therein may be used as evidence. State 
v. Schumann. App. Div. 277 

Since there was no probable cause for the search of 
the motor vehicle here, and it cannot be sustained as a 
proper inventory search—as it has not been shown to have 
been reasonable or necessary for the protection of the 
owner, the authorities, or the towing service—the motion 
to suppress the marijuana seized in the search is granted. 
State v. Labianca. Law Div. 347 

The decision to impound a vehicle must be either rea- 
sonable under the circumstances or made pursuant to 
statutory authorization in order to sustain an inventory 
search; N.J.S.A. 39:4136 has no real relevance here 
(unlike in State v. Slockbower), since the operator could 
have moved the car to a lawful parking area and locked 
it, or the police could have turned the car over to de- 
fendant in accordance with the operator’s wishes. State 
v. McDaniel. App. Div. 355 

Besides showing that impoundment is reasonably neces- 
sary, it is also the burden of the State to demonstrate 
that the inventory search was undertaken in order to 
fulfill any or all of the three ‘‘needs” announced in South 
Dakota v. Opperman: to protect 1) the owner’s property, 
2) the police against claims over lost or stolen property, 
and 3) the police from “potential danger”; the “inven- 
tory’ undertaken by the police here was nothing more 
than a pretext for an exploratory investigation. State v. 
McDaniel. App. Div. 355 

Something more must be shown to justify impoundment 
of a car than that it would otherwise be left unattended— 
there must be a showing that some reasonable necessity 
prompted the impoundment—and it cannot be said that 
there existed reasonable necessity for impounding the 
car here; the only apparent purpose was to provide the 
police with an opportunity to search the car. State v. 
McDaniel. App. Div. 355 

Although in most traffic violations the police should, 
and normally do, proceed by summons, the police have 
properly arrested defendant for driving without insurance 
while his license was suspended, and were justified, under 
all of the circumstances, in impounding the vehicle; the 
inventory search of the trunk following the seizure was 
also justified. State v. Roberson. App. Div. 394 

The strong criminal element associated with the pos- 
session of controlled dangerous substances furnished the 
requisite probable cause here, and justified the officers 
in taking all necessary steps for their own safety; de- 
fendant’s motion to suppress and for the return of the 
stolen pistol found in his bedroom by the police, while they 
were carrying out a search for controlled dangerous sub- 
stances under a valid search warrant, is denied. State v. 
Scott. Law Div. 426 

Where the sole objective in seizing evidence in good 
faith, but contrary to the dictates of the Fourth Amend- 
ment, is to obtain a criminal conviction and its use for 
that purpose has been suppressed, as here, the policy 
behind the exclusionary rule has been fully satisfied, and 
such evidence may be considered on a section 27 motion 
and for sentencing purposes. State v. Banks. Law Div. 453 

The County Court has no jurisdiction to adjudicate a 
criminal motion directed at suppression of evidence in 
an administrative proceeding. City of New Brunswick v. 
Speights. County Ct. 464 

Since the owner of the auto shop was not able to produce 
proof of ownership in compliance with N.J.S.A. 39:10-6, 
the seizure of the black Chevrolet by the inspectors from 
the Division of Motor Vehicles was proper and, in the cir- 
cumstances, did not offend defendants’ Fourth Amend- 
ment rights; however, they were not justified in seizing 
the gold Chevrolet, since it was an inoperable shell and 
did not constitute a motor vehicle to which N.J.S.A. 39:10- 
6 applied. State v. DeMarco. App. Div. 573 

Fourth Amendment - Warrantless Searches. Marshail 
v. Barlow. U.S. Supreme Ct. ; 652 

Fourth Amendment - Search of Newspaper Offices. Zur- 
cher v. Stanford Daily. U.S. Supreme Ct. 654 

Fire Fighters - Fourth Amendment. Michigan v. Tyler. 
U.S. Supreme Ct. 656 


SECURITY INTERESTS 


he interest of a holder of a valid foreign lien remains 
superior to that of an innocent purchaser of the encum- 
bered goods where the buyer is a dealer with respect to 
the goods and the purchase takes place within four months 
of the transfer of the property to New Jersey. IAC, Ltd. 
v. Princeton Porsche-Audi. Supreme Ct. 185 


SELF-INCRIMINATION 

An alien who has a nonimmigrant status without au- 
thorization to become gainfully employed is disqualified 
from obtaining unemployment benefits, and appellant’s 
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failure to testify about her status permits the inference 
that she cannot successfully support her right to work; 
this being a civil proceeding, the adverse inference is per- 
missible without offending appellant’s right against self- 
incrimination. Bastas v. Bd. of Review, N.J. Dept. of 
Labor and Industry. App. Div. 149 


It was legitimate investigative technique for the police 
to tell defendant, truthfully, that he had been identified; 
it not necessary beforehand for the police to remind 
him of what he had already been told—the full recital of 
the Miranda warnings. State v. Burden. App. Div. 250 


Although not every “do you know—” question will pre- 
sent a potentially incriminating situation, the 33 such 
questions here, in the context of all the questioning and 
the nature of the investigation, obviously were intended 
to establish some relationship between the witness and 
the activities of organized crime, and his invocation of 
the Fifth Amendment privilege was proper. In re Ippolito. 
Supreme Ci. 265 

In re Boyd, In re Bolardo, and State v. DeCola afford 
protection to the witness or defendant who has claimed 
the privilege, been ordered to answer, and whose answer 
proves to be incriminatory; they were not intended to, 
nor could they constitutionally, permit circumvention of a 
proper invocation of the privilege; the witness here can 
be required to answer the questions only if the SCI first 
grants him immunity under N.J.S.A. 52:9M-17. In re 
Ippolito. Supreme Ct. 265 

Although the interrogating officer’s technique of telling 
the suspect that he must help himself first by telling the 
truth, and then the officer will do what he can to help the 
suspect with his problem, moves into a shadowy area and, 
if carried to excess in time and persistence, can cross 
that intangible line and become improper, use of a psychi- 
atrically-oriented technique is not improper merely be- 
cause it causes a suspect to change his mind and confess; 
the real issue is whether the change of mind was volun- 
tary and not an over-bearing of the suspect’s will; and 
the interrogation in this case did not exceed proper 
bounds. State v. Miller. Supreme Ct. 613 


SENTENCING 


The sentencing judge’s statement of reasons for the 
25-30-year prison sentence imposed here indicates that he 
felt compelled to impose a severe sentence by his con- 
cern for the general deterrence of future crimes, but the 
goal of deterence of would-be law breakers is not effec- 
tively furthered by imposing severe sentences for crimes 
with strong emotional roots, which are often spontaneous 
reactions to momentary aggravation or pressure; in light 
of the numerous mitigating circumstances here, the in- 
terests of society will be adequately vindicated by a sen- 
tence of seven to ten years. State v. Leggeadrini. Su- 
preme Ct. ae 

The Middlesex detainer did not lengthen defendant’s 
stay in Somerset County, and to give him credit for the 
127 days in both counties would bestow upon him imper- 
missible double credit; R. 3:21-8 was never so intended. 
State v. Allen. App. Div. 

Split sentences are permitted under N.J.S.A. 2A:164-16 
only where a defendant is sentenced to a county jail, 
penitentiary or work house; the illegal sentence here is 
corrected nunc pro tunc. State v. J.S. App. Div. 323 

If a flat custodial sentence is imposed without suspen- 
sion, the inclusion of a period of probation is illegal; both 
the probationary term originally imposed here and that 
imposed at the hearing of the motion for reduction were 
illegal, and must be vacated. State v. Middleton. App. 
Div. 372 

While restitution of monies unlawfully obtained is spe- 
cifically authorized as a condition of probation under N.J. 
S.A. 2A:168-2, there is no comparable authority whereby 
this requirement may be imposed as part of a custodial 
sentence; furthermore, the hearing made mandatory 
under Sate v. Harris to determine the amount of monies 
owing was not conducted, and so much of the sentence 
that provides for restitution is vacated. State v. Wright. 
App. Div. 380 

Probation is wholly a statutory device, and there is no 
provision for an additional penalty for violation of pro- 
bation; unless and until the Legislature provides for such 
a penalty, the court may not impose it. State v. Babcock. 
App. Div. 522 

A trial judge may, in the exercise of sound discretion, 
make the separate sentence for being armed consecutive 
to the sentence for the crime, or concurrent thereto, or 
even (as here) suspend service of the separate sentence, 
depending on the circumstances of the particular case. 
State v. Jackson. App. Div. 


SENTENCING 


In modifying the sentences here on defendant’s guilty 
pleas to the charge of rape and two charges of assault 
with intent to kill so as to result in three concurrent in- 
determinate sentences to the Youth Complex, the Appel- 
late Division failed to give proper consideration to all of 
the elements that must be weighed in determining the 
proper sentence; a minimum term in State Prison is 
proper in view of the seriousneess of the crimes and ap- 
propriate punishment therefor. State v. Jones. Supreme 
Ct: fad 602 


SEVERANCE 


The trial court’s refusal to sever the charges here was 
not error as a matter of law; it could fairly be inferred 
that all of the crimes for which defendant was tried were 
related by the proximity of time, similar character, or 
being part of a common scheme or plan, and, moreover, 
the events here demonstrate that the ruling was not 
erroneous in light of the test of whether a jury could arrive 
at a determination on each charge irrespective of the evi- 
dence concerning guilt on other charges. State v. Cole. 
App. Div. 75 
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SIXTH AMENDMENT 
The prosecutor’s comments here did not in any way 
deprive defendant of his right to confront the witnesses 
against him or of his right to be present at his trial; 
obviously, he did confront the witnesses, and was present 
at his trial, and a reasonable reading of the comments 
clearly reveals that they were a comment on the credi- 
bility of defendant’s testimony. State v. Robinson. App. 
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SMOKING REGULATIONS 

Public Health Council should hold a public hearing on 

hanges made roposed regulation on prohibition of 
in places. Attorney General’s Formal 
No. 7 } 564 





SPECIALIZATION 
Trial Specialization in Federal Court, by Gerald M. 
Hisenstat 65 
‘tt of the New Jersey Supreme Court’s Committee 
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SPEEDY TRIAL 

As long as the picture of reasonable efforts to locate 
defendant negates any inference of wilful neglect or 
total abdication of the State’s function, it should play no 
part in determining the merits of a speedy-trial motion. 
State v. Hamlet. App. Div. 257 

A claim that defendant does not remember what he was 
doing on the day of the offense charged has no validity 
as an element of prejudice on a motion to dismiss be 
cause of a speedy-trial violation, and the four-year delay 
here between indictment and trial, where deferdant was 
not arrested or arraigned because the State could not lo- 
cate him, is not sufficient, without more, to warrant the 
dismissal of the indictment. State v. Hamlet. App. Div. 257 


STANDING 

The consumers of chiropractic services here have 
suffered injury to their “property” by reason of de- 
fendants’ conduct in wrongfully inducing them to expend 
more for x-rays by insisting upon the administration of 
x-rays by doctors of medicine; they have standing under 
N.J.S.A. 56:9-10, -12 to assert their antitrust claims. NJ. 
Chiropractic Society v. Radiological Society of N.J. Chan. 
Div. 346 


STATE BAR COMMITTEE REPORTS 
State Bar Committee Reports 557 


STATE IMMUNITY 

The Department of Transportation is immune from local 
land use regulation in its construction of the Erie-Lack- 
awanna reelectrification project. Attorney General's For- 
mal Opinion No. 4 - 1978. 478 


STATUTE OF FRAUDS 

Plaintiffs’ claim is not limited to an oral agreement 
between broker and seller here, so the second paragraph 
of N.J.S.A. 25:1-9 is inapplicable; instead, plaintiffs’ proofs 
substantially satisfied the requirements of the first para- 
graph—that their authority to act as brokers be in writing, 
signed by the owner or its authorized agent, stating the 
rate of commission—and they are therefore entitled to 
judgment for commissions due on the sale. Nat’] Newark 
& Essex Bank v. Newark Housing Auth. Supreme Ct. 365 


STOCK 

In order to place a valid restriction on the testamentary 
disposition of stock, the provision in the certificate of 
incorporation, by-laws, or written agreement among 
shareholders that creates the right of first refusal (or 
other restriction) must be couched in language that clear- 
ly and explicitly makes the restriction applicable to 
disposition by will; the provision here restricting the 
transfer of stock is applicable to disposition by will; the 
provision here restricting the transfer of stock is applic- 
able only when the stock is to be sold to a third party, and 
the corporation is ordered to transfer the stock in accord- 
ance with the wills of the deceased stockholders. Glenn 
v. Seaview Country Club. Chan. Div. 50 


SUNDAY CLOSING LAW 

The extent of the penal consequences of a viclation of 
the Sunday Closing Law cannot rationally depend on 
whether the customer completes his single shopping trip 
with one long cashier’s receipt in hand or a number of 
short ones, and the judgments of conviction below are 
modified to the extent of consolidating the three com- 
plaints by each police officer against each defendant (the 
retailer, the store manager and the cashier) into a single 
complaint against each. State v. F. W. Woolworth Co. 
App. Div. 149 
SUNSHINE LAW 

N.J.S.A. 10:412(b) provides that a public body may ex- 
clude the public only from a meeting where it discusses 
any of the enumerated subjects, and the borough council 
violated the Open Meetings Act when it took formal action 
in closed session; the interpretation in the Department of 
State’s “Guidelines on the Open Public Meetings Law,” 
pp. 12-13, that this provision allows a closed session to 
“discuss or act upon” certain matters is incorrect. Hou- 
man v. Mayor and Council of the Borough of Pompton 
Lakes. Law Div. 118 

The borough council violated several provisions of the 
Open Public Meetings Act when it voted in closed session 
to proceed with the tax appeals and retain a certain at- 
torney to represent the borough; it could retroactively 
ratify that action at its subsequent special meeting, which 
did, in essence, comply with the provisions of the Act. 
Houman v. Mayor and Council of Borough of Pompton 
Lakes. Law Div. . 8 

A public body should not be penalized because a news- 
paper, over which it has no control, has failed to fulfill 
its civic duty to publish the public notice; once a public 
body has given 48-hours advance notice to the newspapers, 
it has made all reasonable effort to notify the public. 








Houman v. Mayor and Council of the Boreugh of Pomp- 
ton Lakes. Law Div. eee ITE 

Although the terminated employees were entitled to 
reasonable notice of the board of education’s intention to 
consider personnel matters related to them, their statu- 
tory right to have such matters discussed in public 
is personal; in the absence of any indication that this 
right has been transferred to plaintiffs, there is no war- 
rant here for directing any further proceedings on the 
issues. Rice v. Union County Regional H.S. Bd. of Ed. 
App. Div. ~eseeaes Saw 

A reasonable interpretation of N.J.S.A. 10:4-12(b)(8) is 
that it allows a group of employees, in a situation in 
which their joint rights could be adversely affected by 
the public body’s decision regarding a personnel matter, 
to make a written request for a public hearing; here, 
where the subject of the board of education’s discussions 
was a review of the performance record of an individual 
employee, a request for a public hearing would be in- 
appropriate; furthermore, having never requested that 
the matter of her employment be discussed at a public 
meeting, and later specifically asking for a closed session, 
plaintiff can be said to have waived her right to a public 
meeting. Cole v. Woodcliff Lake Bd. of Ed. Law Div. 243 

The resolution of March 15 stating that the board of 
education would engage in private discussions on March 
21 to “review the performance of individual personnel” 
was passed at a regularly scheduled public meeting for 
which adequate notice was provided; the announcement 
that the agenda for March 29 was to “conclude unfinished 
business” comported with the mandates of the Sunshine 
Law in providing adequate notice to the public. Cole v. 
Woodcliff Lake Bd. of Education. Law Div. 243 

The trial court erred in holding that any action taken 
at a regular meeting by a municipal governing body that 
is not listed on a published agenda is per se void; only 
where it can be shown that the agenda was calculated 
to mislead the public should the action be voided, and 
there is no contention of bad faith here. Crifasi v. Bor- 
ough of Oakland. App. Div. 307 

Merely stating that there would be a meeting with the 
property owner’s attorney falls far short of the require- 
ments of N.J.S.A. 10:48-(d), which provides that the notice 
“shall accurately state whether formal action may or may 
not be taken” at the meeting, and also provides that the 
notice shall contain ‘‘to the extent known, the agenda” 
of the meeting; the purpose of the meeting here was 
known, and the “ast proviso clause’ does not render 
superfluous this important prerequisite for public action. 
Monmouth County v. Snyder-Westerlind Corp. App. Div. 308 

The purpose of the “last-proviso clause” in N.J.S.A. 
10:4-15(a) was to avoid duplication of notice in instances, 
such as the adoption of ordinances, which, by their own 
procedure, require published notice before consideration. 
Monmouth County v. Snyder-Westerlind Corp. App. Div. 308 


SUPREME COURT 
Annual Report of Supreme Court Committee on the 
Unauthorized Practice of Law 305 ae 
Report of the New Jersey Supreme Court’s Committee 
on Trial Advocacy Specialization 533 


TAXES 
Reductions resulting from tax appeals as enumerated 
in the Tenants’ Property Tax Rebate Act should be sub- 
tracted from the difference between the base year and 
the year from which the reduction is determined; this 
makes good sense, in that landlords will have the incen- 
tive to appeal incorrect tax assessments and valuations. 
Cold Indian Springs Corp. v. Ocean Twp. Law Div. 17 
The exclusion of the receipts of the public utility gross 
receipts tax from county tax apportionment is constitu- 
tional. City of Trenton v. Mercer County Bd. of Taxation. 
App. Div. 120 
The mandate of Trenton v. Mercer Co. Bd. of Taxation is 
to eliminate those FHA and VA transactions in which the 
sales price is not a fair reflection of true market price; 
although the application of a fixed percentage to measure 
the utility of a particular sale is approved (provided it 
is derived in a rational way from a broad and representa- 
tive statistical base), there is no basis on the present 
record for the application of the 10% figure here to deter- 
mine whether extraordinary costs significantly distort the 
sales price, and the matter is remanded for specific find- 
ings and conclusions. City of Newark v. Essex County Bd. 
of Taxation. App. Div. ae 276 
The issues raised in this case—which challenges the 
system of financing welfare and judiciary-administration 
functions through State-mandated costs imposed on the 
counties, to be met by local realty taxes—present basic 
questions of public policy for resolution by the Legislature, 
not constitutional bars to be raised by the courts against 
legislative policies long extant. Bonnet v. State of New 
Jersey. App. Div. e ; .. 276 
The problem of estimating the discount for obsolescence 
is difficult; the Division’s allowance here was adequate 
to compensate for both loss in value resulting from con- 
ditions inherent within the property itself (functional obso- 
lescence) and loss in value resulting from conditions out- 
side the property (economic obsolescence), and there is no 
justification for disturbing it. Anaconda Co. v. Perth 
Amboy. App. Div. ee 6! 
The Division judge mistakenly assumed that, if equip- 
ment could be removed without material physical harm 
to it or the building, it must be considered personalty and 
thus not taxabie as part of the realty; the test is the 
essentiality of the chattels to the use for which the building 
was designed or used, and the electrolytic tanks and over- 
head cranes here should have been assessed as real prop- 
erty. The Anaconda Co. v. City of Perth Amboy. App. 
Div. eee pe | 
Here, where the Division had before it the city’s appeal 
for 1972, no taxpayer appeal for that year was necessary, 
and it was error not to apply the Freeze Act to 1972; 
Passaic v. Gera Mills distinguished. Anaconda Co. v. City 
of Perth Amboy. App. Div. eee! 


Law Division opinion affirmed; additionally, it is ques- 
tioned whether the Legislature, in the guise of taxation, 
may take from an employer subject to the Private Non- 
vested Pension Benefits Protection Tax Act (which ex- 
pired July 1, 1975) the amount of the eligible employees’ 
nonvested pension benefits that will be forfeited because 
of termination of employment and then distribute the 
moneys to each eligible employee. Raybestos-Manhattan, 
Inc. v. Glaser. App. Div. 371 

Where, as here, a husband and wife, owners of realty 
as tenants by the entirety, entered into a contract to sell 
the land and the husband died before the contract was 
consummated, the contract did not terminate the tenancy 
by the entirety; the transfer of the realty upon the hus- 
band’s death was not ascribable to a will or intestacy, 
and was not subject to the transfer inheritance tax. In 
re estate of Houghton. Supreme Ct. .. 376 

The documents stored by plaintiff (a registrar and trans- 
fer agent for securities of publicly held corporations) for 
informational purposes do not constitute tangible personal 
property under N.J.S.A. 54:32B-3(b)(3) and therefore are 
not subject to a tax pursuant thereto. Registrar and 
Transfer Co. v. Dir. of the Div. of Taxation. Chan. Div. 570 

The Board of Public Utility Commissioners has the 
power and discretion to choose any approach that ra- 
tionally determines the subsidiary’s tax rate, and on 
remand it is not directed to use any particular method 
in arriving at a just conclusion, except that the method 
must have a rational relationship with the determination 
of the actual tax liability. Toms River Water Co. v. PUC. 


App. Div. ee so eee 627 
Bankruptcy — Dischargeable Debt. United States v. 
Sotelo. U.S. Supreme Ct. 652 


After-acquired Funds. Slodov v. United States. U.S. Su- 
preme Ct. 652 


TIDELANDS 

Natural Resource Council may not grant a perpetual 
lease of State tidelands to a municipality for park or 
recreational purposes at no or nominal compensation. 
Attorney General’s Formal Opinion No. 8 - 1978. 582 


TORT CLAIMS ACT 


The word “‘controlled’”’ in N.J.S.A. 59:4-1(c) should not be 
construed as extending beyond possessory control, and the 
State is granted summary judgment on the basis of im- 
munity in this suit arising out of an accident that occurred 
at a railroad grade crossing that was not owned or leased 
by the State, nor did the State hold an easement or right 
of way across it. Danow v. Penn Central Transp. Co. Law 
Div. 46 

A judge is powerless under N.J.S.A. 59:8-9 to exercise 
any discretion or to act after one year has elapsed from 
the date the cause of action accrued, where application 
to the court by motion for permission to file a late notice 
of claim has not been made within the year. Fuller v. 
Rutgers, The State University. App. Div. ce . 100 

The notice provisions of the Tort Claims Act do not con- 
stitute a denial of equal protection. Fuller v. Rutgers, 
The State University. App. Div. ...... ee | 

The nature of the Delaware River Port Authority’s 
functions and powers places it clearly within the class of 
agencies designated as public entities in N.J.S.A. 59:1-3; 
since this action was commenced more than a year after 
the cause of action accrued, it is barred by the notice 
requirements of the Tort Claims Act. Yancoskie v. Dela- 
ware River Port Auth. App. Div. 123 

Although police officers have a duty to investigate in- 
formation from citizens concerning unlawful or criminal 
activity, the failure of the police to make an arrest as a 
consequence does not subject the municipality to tort 
liability. Wuethrich v. Delia. App. Div. on dubniee wate 

The immunity provisions of the Tort Claims Act in com- 
bination with the case law (which has delineated only 
minimal exceptions to the reenactment of sovereign im- 
munity—exceptiens that may be defined as those involving 
emergent, high-risk perils to the public of which the gov- 
ernmental entity has actual or constructive notice) dictate 
the conclusion that the board of education is not liable 
for injuries suffered by a student on private property 
while participating in the school’s vocational cooperative 
program. Cadmus v. Long Branch Bd. of Ed. Law Div. 242 

Since a private owner would not be liable, under N.J. 
S.A. 2A:42A-3, to one who uses his premises for sport 
or recreation, the same defense is available to a public 
entity under N.J.S.A. 59:2-1(b). Trimblett v. State of New 
Jersey. App. Div. ; 280 

Although “prisoner’’ is not defined in the Tort Claims 
Act, it logically refers to a person in a jail cell, and N.J. 
S.A. 59:5-3(b)(4) was intended to insulate a public entity 
and employee from liability where a prisoner is injured 
by another prisoner, even if the employee is grossly neg- 
ligent in carrying out his duties. White v. Lewis. App. 
Div. Se ee 346 

A governmental entity is immune from liability for the 
consequences of allegedly negligent snow removal. Manca 
v. Borough of Hopatcong. App. Div. ’ 482 

Plaintiffs claim against the public entity is barred by 
N.J.S.A. 59:45 and -6; the natural obstructions to observa- 
tion caused by trees, underbrush, and grass do not con- 
stitute the type of dangerous condition that ‘‘endangered 
the safe movement of traffic” requiring emergency sig- 

nals, signs, or markings as provided in N.J.S.A. 59:44. 
Johnson v. Twp. of Southampton. App. Div. .......... 543 


TORTS 

Since the manufacturer had no discretion with respect 
to the installation of seat belts in the Army jeep, and 
since it strictly adhered to the plans and specifications 
owned and provided by the government, it is protected 
from liability for the injuries plaintiff sustained when he 
was thrown from it. Sanner v. Ford Motor Co. App. Div. 77 

The Legislature regards the matter of traffic regulation 
as one of combined and cooperative State and local action, 
and traffic ordinances are not subject to the petition pro- 
cedure authorized by N.J.S.A. 40:74-9. In re Petitions for 
a Binding Referendum. App. Div. .................... % 





TRAFFIC 

There is no legislative intent in N.J.S.A. 39:4-93 (or in 
any other section of the Traffic Act) that an operator in a 
funeral procession has a right of way when confronted 
with a red light at a controlled intersection (unless so 
directed by a police officer). Pohi v. Topal. App. Div. 299 


TRANSFER INHERITANCE TAX 


New Jersey’s estate tax is fundamentally different from 
—and, in fact, may be levied in addition to—the transfer 
inheritance tax; the assets of the trust here were not 
directly taxed in the husband’s estate, and therefore were 
subject to the inheritance tax in the wife’s estate. In re 
estate of Vondermuhll. App. Div. er 


TRIALS 
Speedy Trial Plan—3rd Circuit ...... LUE cle See A 


TRUST FUND ACT 

The ambit of the Trust Fund Act’s protection is limited 
to those who have furnished labor or material to the 
public-works project through direct contract with the 
prime contractor; unlike the Bond Act, it does not make 
the prime contractor a guarantor of payment for labor 
or materials furnished to its subcontractor. Universal 
Supply Co. v. Martell Construction Co. App. Div. . 351 


TRUSTS 
The Living Trust—Revocable Inter-vivos Trust, by Mar- 
tin L. Fleischman ......... 90 


UNEMPLOYMENT COMPENSATION 

Severance pay is remuneration for the service rendered 
during the period covered by the collective-bargaining 
agreement, and claimant was entitled to have included 
in her base-year earnings the $165 attributable to the 
eleventh year of her service, thus bringing to $2,307.96 her 
total earnings in her base year; she accordingly quali- 
fied for unemployment-compensation benefits. Dingle- 
berry v. Bd. of Review, — of Labor and —. 
App. Div. eee. 

Legal inability to work is as ‘disqualifying : as pao 
inability to work; since appellant, an alien residing illegal- 
ly in this country, could not lawfully seek or engage in 
gainful employment when she applied for unemployment 
benefits, the agency below properly ruled that she was 
ineligible for such benefits. Pinilla v. Bd. of Review, _ ao 
Dept. of Labor and Industry. App. Div. .............. 

An alien who has a nonimmigrant status without au- 
thorization to become gainfully employed is disqualified 
from obtaining unemployment benefits, and appellant’s 
failure to testify about her status permits the inference 
that she cannot successfully support her right to work; 
this being a civil proceeding, the adverse inference is 
permissible without offending appellant’s right against 
self-incrimination. Bastas v. Bd. of Review, N.J. Dept. of 
Labor and Industry. App. Div. ........ . 149 

The finding here that claimant’s reason for leaving her 
work was a personal one is inescapable, and will not be 
disturbed; her claim is not saved because she and the 
employer chose to call her departure a “‘leave of absence,” 
which connotes a continuity of the employment status not 
conditioned upon such things as contingent availability of 
employment or change of heart. Roche v. Bd. of Review. 
App. Div. 299 

Claimant shot himself while in a severe ‘depressive 
state brought about by his wife’s prolonged terminal {ill- 
ness and other difficulties stemming from it; the shooting 
was an impulsive act without awareness of the conse- 
quences or thought of purpose, and such an act is neither 
willful nor intentional within the meaning of N.J.S.A. 
43:21-4(f)(1)(c). Pasetti v. Bd. of Review, Dept. of Labor 
and Industry. App. Div. 350 

Threats of physical violence directed to an ‘employee 
from which he may reasonably conclude that his personal 
safety is endangered, thereby inculcating in him a gen- 
uine fear, is an abnormal working condition; as such, it 
constitutes good cause for that employee to voluntarily 
leave his employment. Condo v. Bd. of Review, N.J. Dept. 
of Labor and Industry. App. Div. ..................... 538 

Claimant, who engaged in part-time employment while 
receiving full unemployment benefits, is liable under N.J. 
S.A. 43:21-16(d) to repay the entire sum so received, 
inclusive of the sum to which he was otherwise entitled 
as partial-unemployment benefits had he reported his 
total earnings truthfully and accurately. Malady v. Bd. 
GEEOVAD Wo WUDTEING CUS. o uicicdins s ihavedcsntwesccecscne 581 

It was error for the Appellate Division to decline to note, 
consider, or resolve the propriety and reviewability of the 
fine imposed on claimant by the Division of Employment 
Security without notice, and in this respect its judgment 
is reversed and the matter remanded for a determination 
as to the Division’s procedures tor imposing and review- 
ing an N.J.S.A. 43:21-16(a) penalty, and the validity of 
the imposition of the fine under those amine Malady 
v. Bd. of Review. Supreme Ct. 581 


UNIFORM COMMERCIAL CODE 


The interest of a holder of a valid foreign lien remains 
superior to that of an innocent purchaser of the encum- 
bered goods where the buyer is a dealer with respect to 
the goods and the purchase takes place within four 
months of the transfer of the property to New Jersey. 
IAC, Ltd. v. Princeton Porsche-Audi. Supreme Ct. .... 185 

In this litigation between the immediate parties to the 
notes, parol evidence was admissible under N.J.S.A. 12A:3- 
403 to resolve the ambiguity as to defendant’s signatory 
capacity; the trial judge should have determined liability 
or not on the basis of findings of fact, and should not have 
relied on O. P. Ganjo, Inc. v. Tri Urban Realty, Inc., 
where the plaintiff was a holder in due course. The Wood 
Press Inc, v.Hisen: Apps Biv... <0. sic. ecw siasian'ees 372 


The rights of the assignee of an account receivable are 
subject to contract defenses or claims of the account 
debtor arising by virtue of the terms of the contract out 
of which the receivable was created, and it is immaterial 
whether the contract defenses or claims arose before or 
after notice of the assignment (where the account debtor’s 
defenses are not predicated upon the contract terms, such 
defenses are limited to those that accrue before the 
account debtor is notified of the assignment). James Tal- 
cott, Inc. v. H. Corenzwit. Supreme Ct. 581 


WELFARE 


The county welfare board, in administering the AFDC 
program, is a subordinate branch of the Department of 
Human Services, Division of Public Welfare, and has no 
standing as such to have judicial review of fair-hearing 
decisions by its superior agency that modify or reverse a 
ruling of the local board; a welfare client aggrieved by a 
fair-hearing decision would have the right to judicial 
review pursuant to R. 2:2-3(a)(2), and, of course, the 
right of the governing body of a county (which provides 
a substantial part of the AFDC grant money) to appeal 
a fair-hearing decision in an appropriate case remains. 
Essex County Welfare Bd. v. _— of Institutions and 
Agencies. Supreme Ct. .. 82 


A demand for equitable distribution ina ian. action 
does not necessarily result in the payment of funds to 
either spouse—therefore, there is not at that time the 
‘pendency of a payment” under N.J.S.A. 44:10-4(a); if the 
marital home is sold, the welfare board then has the right, 
when the contract of sale is signed, to require the execu- 
tion of the repayment agreement, and recovery would 
be allowed for AFDC benefits extended from the date the 
contract is signed to the date the funds are received. 
Reed v. Reed. Chan. Div. .... a) 101 


Even if the borough welfare director were not bound 
by the New Jersey Public Assistance Manual, plaintiff 
would still be entitled to the rudiments of due process, 
as outlined by Goldberg v. Kelly, before his welfare 
benefits were terminated. Ricker v. Lawson. Domestic 
Relations Ct. ... és eee 


The Legislature clearly intended uniform state-wide ad- 
ministration of public assistance by means of regulations, 
rules, and standards adopted by the Commissioner, which 
apply to all municipalities, regardless of whether a munici- 
pality applies for State aid. Ricker v. Lawson. Domestic 
Relations Ct. Aenea otene 


State and are otilee agencies —_ the responsibility 
to investigate fraud or abuse in the food stamp program 
and to refer matters to federal or state authorities for 
prosecution. Attorney General’s Formal Opinion No. 2 - 
1978. . ee eer 253 


Under the law pertinent to the present controversy, 
eligibility for AFDC benefits was determined not only by 
financial need but by the absence of a parent, whether by 
reason of death, incapacity, or continued absence—this 
latter condition independent of financial support being 
needed or provided. Shannon v. Dept. of Human Services. 
App. Div. 493 


Fundamental fairness, as well as administrative rule 
PAM 6312, required that appellant be advised of the new 
issue under consideration, be afforded the opportunity of 
offering evidence thereon, and be permitted to direct 
argument to that point. Shannon v. “— of Human Serv- 
ices. App. Div. ; 493 


The burden of establishing the sien of a minor 
child is on the party who asserts it, and the basis asserted 
for the ‘‘independence”’ (i.e., emancipation) of the children 
here—the receipt by each of $47.50 in Social Security 
benefits each month—falls far short of the burden of proof 
imposed; the mere fact of receipt of money under the 
circumstances presented cannot be accepted as sufficient 
to establish independence of the children from the parents’ 
control for the purpose of making them eligible for Medic- 
aid special benefits. Alford v. Somerset County Welfare 
Bd. App. Div. .... 572 


WILLS 


In order to place a valid restriction on the testamentary 
disposition of stock, the provision in the certificate of 
incorporation, by-laws, or written agreement among 
shareholders that creates the right of first refusal (or 
other restriction) must be couched in language that clear- 
ly and explicitly makes the restriction applicable to 
disposition by will; 
transfer of stock is applicable to disposition by will; the 
provision here restricting the transfer of stock is applic- 
able only when the stock is to be sold to a third party, and 
the corporation is ordered to transfer the stock in accord- 
ance with the wills of the deceased stockholders. Glenn 
v. Seaview Country Club. Chan, Div. . 50 


In view of the circumstances here, coupled with the 
language of the will itself, the trial court correctly con- 
cluded that the testator did not intend to favor either one 
of his brother’s children over the other, or to exclude 
from the ultimate distribution the descendants of either 
of them. In re estate of Stevens. App. Div. .......... 277 


WIRETAPS 


The nature of the technical assistance by a telephone 
company that may be compelled under the New Jersey 
Wiretapping and Electronic Surveillance Control Act is 
strictly limited, and the in-progress trace sought here by 
the prosecutor (to ascertain a phone number from which 
calls are being made to a telephone subjected to a lawful 
intercept order) is disallowed. In re an In-Progress Trace 
of a Wire Communication, Supreme Ct. 


WORDS AND PHRASES 
The Aforesaid Whereases, by Francis X. Hayes 605 


the provision here restricting the - 
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WORKERS’ COMPENSATION 
The provisions of the N.J. Property-Liability Insurance 
Guaranty Association Act must be interpreted to protect 
policy holders and claimants, and to advance their in- 
terests, rather than the interests of the Association, and 
the fact that plaintiff has received a workers’ compensa- 
tion award, which conferred a statutory lien in favor of 
the compensation carrier, does not take his claim outside 
of the ‘‘covered claim” context of the Act. Arnone v. 
Murphy. Law Div. 47 


As the act now stands, it sudiaiatelen the centract of 
hire between the employee and the employer who is 
charged with payment of workers’ compensation benefits 
as the foundation for all future compensation payments; 
here, no contract of hire existed after February, 1924, 
the last date upon which the decedent incurred the ex- 
posure that resulted in his death in 1975 from a com- 
pensable occupational disease, and the present statutory 
scheme mandates a rate of dependency death benefits 
to his widow at the minimum of $15 per week; if appli- 
cation of the statute produces inequity, unfairness, and 
hardship, the remedy is in the hands of the Legislature. 
Bush v. Johns-Manville Products Corp. App. Div. 65 


Petitioner was injured while delivering newspapers as 
a substitute for her ill son, whom respondent had clothed 
with the authority to engage a substitute; an implied 
contract of employment therefore arose between petitioner 
and respondent, and she is entitled to compensation. Veit 
v. Courier Post Newspaper. App. Div. .. . 140 


The showing of frequent and substantial disruption of 
the off-duty life of an employee whose continued availabil- 
ity is essential to the operational efficiency of his em- 
ployer’s business constitutes “special circumstances” suf- 
ficient to render the going and coming rule inapplicable; 
the relationship here between petitioner’s husband’s on- 
call responsibilities and his employment was sufficiently 
close to support a finding that he remained ‘‘in the course 
of’’ his employment at the time of his death in an acci- 
dent while driving home, and petitioner is entitled to 
re benefits. Sabat v. Fedders Coro. Supreme 

t 172 


It is proper for an order in the seemeeineatios court to 
compel medical care in futuro without the inhibition of 
the two-year limitation period, provided that the record 
establishes to the satisfaction of the judge that such care 
will be necessary at some indeterminable future time; 
this case falls within the standards contemplated by Sa v. 
Harrison, Inc., and petitioner’s motion for enforcement 
of the prior orders is not controlled by the time limitation 
in N.J.S.A. 34:15-27. Barr v. Pascack ienaned — 
App. Div. 


Since the explicit siiitaieleiai of N.J.S.A. 34:15-54 were 
not met here, the compensation judge erred in dismissing 
the claim petition for lack of prosecution, and good 
cause existed to grant petitioner’s motion to vacate the 
dismissal and reinstate the case to the active trial list. 
Rios v. Flexon Industries. App. Div. ...... een! 


The ‘‘findings’’ here that petitioner “‘was an independent 
contractor’? (and thus not entitled to workers’ compensa- 
tion) are totally inadequate; quasi-judicial administrative 
decisions must set forth findings of fact and an analytical 
expression of the basis that, applied to the found facts, 
led to the holding; reversed and remanded for specific 
findings of fact and conclusions. Smith v. E.T.L. Enter- 
prises. App. Div. 274 


The courts have devised two tests for answering the 
question of whether an individual is an employee entitled 
to compensation benefits or an independent contractor 
who must provide his own protection: the right-to-control 
test and the relative nature of the work test; here, re- 
spondent itself owned the tractor leased by pet--ioner, 
thereby giving rise to a substantial inference of control. 
Smith v. E.T.L. Enterprises. App. Div. ...... .... 274 


Petitioner is a New Jersey resident and had significant 
employment contacts in New Jersey; the contractual pro- 
vision here for the application of North Carolina law is 
ineffective as a matter of public policy; New Jersey 
is an appropriate forum in this — and the New Jersey 


Workers’ Compensation Act may be 
Johnson Motor Lines. App. Div. 


The earlier order was final and ale as to , all 
questions of law and fact comprehended by it, and the 
judge of compensation did not have jurisdiction in a 
proceeding under N.J.S.A. 34:15-27 to make a determina- 
tion that petitioner was unemployable when temporary 
disability terminated; since, however, petitioner’s dis- 
ability has in fact increased to total, there is no need to 
modify the second ee Maier v. Union slik = 
Div. 


Enlightened social policy imposes upon the eatin 
responsibility for a worker whose unemployability on a 
regular basis in a reasonably stable job market results 
not only from the direct medica] consequences of a work- 
connected accident but also from the combination of those 
consequences, in themselves less than totally disabling, 
with the workers’ personal handicaps; this petitioner pre- 
sents a classic and poignant illustration of what the odd- 
lot doctrine is all about. Crooms v. Central Steel Drum 
Co. App. Div. 350 


Dwyer v. Ford Motor Co. eis not auitinid that a state- 
ment of full reasons for an expert witness’ opinion is a 
sine qua non in every case; under all the circumstances 
of this case, the causal connection between petitioner’s 
work effort and his disability was sufficiently proved. Ko- 
vach v. General Motors Corp. App. Div. ...... 431 

The compensation judge applied the odd-lot doctrine 
without affording the employer an opportunity to respond 
to petitioner’s proofs; the failure to give adequate notice 
of the issue here requires that it be afforded that oppor- 
tunity. Kovach v. General Motors Corp. App. Div. .... 431 


— Parks v. 
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WORKERS’ COMPENSATION, Cont’d 

Irrespective of the absence of express statutory author- 
ity (and a one-year limitation imposed in certain circum- 
stances), the division of workers’ compensation has the 
inherent power to reopen judgments for fraud, mistake, 
inadvertence, or other equitable ground; its practice in 
this respect ought to be tailored after R. 4:50, and motions 
to set aside ju ents on R srounds must be brought 
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within a reasonable time. Hyman v. Essex County Carpet 
Cleaning Co. App. Div 562 
lying the standard of Ricciardi, petitioner and his 
upon their son, the decedent, who 


and had contributed to the household; 














e cost of substituted services previously and regular]; 
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now includible in computing the amount of the 
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WRONGFUL DEATH 

Insurance coverage provided pursuant to N 17 :28- 
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